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EXECUTIVE SUMMARY

1. Since China’s last review under the Covenant fareeic, Social and Cultural Rights
(“Covenant”) in May 2005, conditions for Tibetarsvie worsened in all dimensions of rights
enshrined in the Covenant. Most strikingly, sinebfary 2009 more than 113 Tibetans — young
and old, monastic and lay, men and women, acrb3shetan regions — have self-immolated.
Virtually all self-immolators who have left behirdfinal statement have called for His Holiness
the Dalai Lama to return to Tibet and for basittsgand freedoms, including the rights to
practice their own religion, “learn their mothengue, wear Tibetan clothes and be united.”
These acts of self-immolation are only the mosémécesponse to more than a half-century of
the denial of the right to self-determination, tigt to participate in cultural life, and indeddt a
rights enshrined in the Covenant.

2. The denial of economic, social and cultural rigiotshe Tibetan people has been compounded
over the reporting period by the continued impletagon of China’s ‘Western Development
Strategy’ in Tibet over the past 13 years, as agbevere policy restrictions on Tibetans’ ability
to enjoy a cultural life, particularly since Mar2B08, as a reaction to cultural forms being
perceived as political dissent against the Statéhmfia. These rights violations feed into a cycle
of repression — they have and will continue to kablic protest, including self-immolations,
which in turn leads to government crackdowns anvérgeviolations of Tibetans’ civil and
political rights, thus perpetuating the ongoingisrisituation in Tibet. Rather than look to the
economic, social and cultural root causes of skeddlibetan “unrest”, China has consistently
responded by seeking to increase its control oVaspects of Tibetans’ lives, including
religious and cultural expression, economic livetitl, education, and language.

3.  This submission explains how the Tibetan peoplaisant inability to exercise the right to self-
determination (CESCR, Article 1) creates a conitexthich Tibetans are more vulnerable to
social discrimination (CESCR, Article 2) and sigeaintly hinders their ability to access all
economic, social, and cultural rights — a situatompounded by blatant discrimination against
Tibetans in education, employment, and otherwigndd violations of Articles 1 and 2 create
the conditions in which Tibetans suffer furtherlatmns of their rights to work (Article 6), to an
adequate standard of living (Article 11), to heghlticle 12), to education (Article 13), and to
cultural life (Article 15). Full enjoyment of thesghts requires respect for the Tibetan people’s
fundamental right to self-determination.

4. Inreference té\rticle 1, it is noted that over 113 Tibetans have self-ifateal in protest against
their treatment under Chinese rule. Many of thoke spoke or left letters have referred directly
to their absence of self-determination — or togielis repression — as the reason for these
tragic acts. The Chinese occupation of Tibet inQl@5ighlighted because it violated the U.N.
Charter and because it reinforces the Tibetan p&sopght to genuine self-determination under
Article 1.1 of the Covenant. Since China assuméitiigad control over Tibet in 1950, following
occupation by the People’s Liberation Army, it Ipa@ssistently denied the Tibetan people the
rights established in Article 1.We therefore recommend that China take concretepst®
enable the Tibetan people to exercise their rightself-determination — in both an overarching

! Oiwan Lam,China: Last Words of 19 Tibetans Who CommittedI8etiolation GLOBAL VoICES (Nov. 23, 2012) (quoting Nyankar
Tashi, 24, who self-immolated on 24 November 201J,ongren County, Qinghai Province).



sense and in day-to-day respect for and fulfillmesfttheir economic, social, and cultural
rights.

Tibetans’ lack of sovereignty over the land on \ihicey live, and its resources, violafedicle
1.2 of the Covenant. The ‘Western Development Strateglgich includes forcible resettlement
of nomadic Tibetan families, is evidence of Chindi'sregard for Tibetans’ rights under Article
1.2. We also note the Special Rapporteur on Fammtisments that the rights of Tibetan nomads
to their traditional way of life should be respettnd their forcible removal halted immediately.

China violatesArticle 2 on non-discrimination through policies and praggithat have made
Tibetans second-class citizens in their own lamgbart through the planned and incentivized
influx of Han settlers into Tibet and in part thgbuthe commonly perpetuated Han perception of
Tibetans as “backwards”. These dynamics have elatat discrimination against Tibetans in
terms of access to culturally appropriate healthcaducation, and employment. China
disproportionately detains and punishes Tibetams jtametes out such punishments for
expressions of their cultural life, which is nospected by the Han administration of Tibde
recommend that the Chinese state take every reablstep to respect, protect, and fulfill the
rights accorded to Tibetan citizens under the Coaah

Chinese policies continue to violate Tibetans’ tigiinderArticles 6.1 and 6.2, the right to

work. The growing wave since 2006 of working-agentdariving from China proper, under a
policy that encourages relocation to Tibet, hathiermarginalized Tibetans in their own
villages, towns, and cities, contributing to widessgul discrimination towards Tibetans in hiring
practices and wage rates. The ‘Western Develop®ieategy’ has also been responsible for
greatly increasing unemployment rates among Tilsebgrdepriving nomads of access to their
traditional livelihood. In turn, China continuesuee two forms of forced labor in Tibetan areas:
laogai, or “reform through labor,” which is carried outpnisons with detainees; afabjiao, or
“re-education through labor.” The latter has besedufrequently since 2008 within Tibet as a
punishment for activity deemed “political” and tbtare a perceived danger to China’s unity.
The apparent official cessation of this practical®yend of 2013 would be a positive step from
China.We recommend a combination of ceasing harmful pas and practices, such as
nomad removal and forced labor, and proactively popting Tibetans into work through
positive discrimination measures, and support tonmads.

Article 11, the right to an adequate standardwhdj, has been violated through numerous
forced evictions of Tibetans from their homes iraka and the forced evictions of literally
hundreds of thousands of Tibetan nomads from theds.We recommend that China desist
from forcibly removing Tibetans from their homesbe they nomadic or other — without
consultation, free, prior and informed consent amlile process, and that per the
recommendation under Article 6.2, Tibetan nomadiagtoralists should be allowed to remain
on the grasslands.

China’s violations oArticle 12, the right physical and mental health, in Tibet einronic and
acute. They include forced sterilizations and abosg; remote, under-staffed and under-supplied
healthcare facilities; the structural inabilitygerve the unique healthcare needs of women and
children; and poor nutritionlVe recommend that China take steps to improve Tabst access



10.

11.

to culturally sensitive, nondiscriminatory medicahre and take substantive measures to end
the practice of forcible sterilization and abortioof Tibetan women.

China violatedArticle 13, the right to education, in Tibet by deprivingfailing to provide

access for many Tibetan children to a basic edutaly (sometimes prohibitive) school fees
even for those who can access schools, and bycegasing focus on Mandarin over Tibetan as
the primary language — in part a result of the péaghpopulation transfer of Han to Tibetan areas
— resulting in student protests in 2010 and 20%@.recommend that China take steps to ensure
access to primary education for all Tibetan childreto make secondary education generally
available and to maintain Tibetan as an accepteddaage of tuition for both, and to allow

and facilitate the teaching of religious education monasteries and nunneries

Violations ofArticle 15, the right to take part in cultural life, have besgnificant and
increasing during the reporting period. Restriction religious practice, including “re-
education” programmes in monasteries and commasnitie forcible resettlement of nomads,
and the targeting of Tibetan cultural figures toeit work are some of the ways in which China
violates the Tibetan people’s right to a cultuifa. IThese rights are not limited to the right to
practice religion or respect for the rights of naisito engage in their traditional livelihoods;
rather, the violations in Tibet permeate all aspetithe Tibetan people’s sociocultural and
socioeconomic values, practices, relations, andlatgms.We recommend affirmative action to
support all Tibetans in partaking in their culturalife by suspending forcible resettlement of
nomads from their grasslands, releasing politicaigpners arrested for their work,
implementing freedom of expression for Chinese z#ns, ceasing re-education programmes
and respecting Tibetans’ right to practice theirligion.

Il. INTRODUCTION

12.

13.

14.

Tibet Justice Center welcomes the opportunity tmrstthis report to the Committee on
Economic, Social, and Cultural Rights (“CESCR”)tsireview of the People’s Republic of
China under the Covenant.

This report aims to bring Tibet (defined in Chinesleninistrative terms as the Tibetan
Autonomous Regions and Tibetan areas of Gansuh@ing§ichuan and Yunnan provinces) to
the attention of the Committee as an area of pdati@and acute concern in the context of
reviewing China.

Chinese government policy and practice -- somelothvare specifically tailored to Tibet -- has
long-resulted irde factoandde jureviolations of Tibetans’ economic, social and crdtuights.

The situation in Tibet has undergone some dranchfinges since China’s last CESCR review in
May 2005. These changes can be broadly categdrizednsidering Chinese Government
policies promulgated under the ‘Western Developn&trdategy’, which began in 2000, and their
policies to control Tibetan cultural life, manywhich were intensified or implemented in
response to Tibetan protests and other forms e&dts The details of particular violations will

be supplied in the body of the report, but to summeadevelopments since the last report:



15. In October 2005, the Qinghai to Lhasa railway -t paChina’s ‘Western Development
Strategy’ — was completed and began operationslyn2D06. This has disproportionately
benefited the Han ethnic grolpver Tibetans, whose accelerated migration totTio¢her
threatens the culture and livelihoods of Tibetaopbe®

16. In 2007, in line with the Five Year Plan 2006-20CBjna intensified its forced and permanent
resettlement of traditionally nomadic pastorafisthis policy has continued through to 2013: as
of 2010, between 50 and 80 per cent of the 2.2Bomihomads on the Tibetan plateau have
been forcibly and permanently resettled in townsikig housing area’.

17. Regulations implemented or announced in 2007 éffdgtincreased the authorities’ control
over the clergy, inside monasteries and nunneaiesn the practice of Tibetan Buddhism,
escalating tensions and sparking clashes betwdie pmd Tibetan5.

18. The year of the Beijing Olympics, 2008, was a wsited in terms of Chinese policy in Tibet.
March 14" 2008 saw the start of over 150 predominantly nolewit protests against Chinese
policies across Tibet — the largest public dissgatinst the Chinese state since 1989. Press and
NGO reports suggest that the strict controls oigicels expression — a crucial part of Tibetan
cultural life — were a contributing factor to theofest§. China responded with force, opening
fire on protestors, arresting thousands of susfdemiatestors and sentencing dozens to long
prison terms. China executed four Tibetans fortpait in the protestsSince then, Tibet has
been under a tight security clampdown and the aitig®have stepped up their “patriotic
education” campaign to suppress Tibetan dissendliisg thousands of cadres to monasteries in
order to “re-educate” the monks and nuns.

19. 2010 saw continued high levels of repression imidn@e of security. Government officials
suggested that new language policies prioritizirapl¥arin over Tibetan language should be
implemented, prompting nonviolent student protestsch repeated in 2012.

2 Tracking the Steel Dragon: How China’s Economici®okand the Railway are Transforming Tib&HE CAMPAIGN FOR TIBET
[hereinafterTracking the Steel Dragdn

? SeeHan Chinese Proportion in China’s Population Drof@ensus DataENGLISH.NEWS.CN (Apr. 28, 2011),
http://news.xinhuanet.com/english2010/china/201/28¢ 13849933.htm (stating that Han ethnic graupstitute some 91.5% of
China’s total population according to 2010 censgyigrés).

* SeeARCH PUDDINGTON, Freedom in the World 2011: The Authoritarian Chatie to DemocragyFREEDOMHOUSE, available at
http://www.freedomhouse.org/report/freedom-worlegdom-world-2011 [hereinaftereedom in the World 2011

® SeeFreedom in the World 2008: Global Freedom in RettrEREEDOMHOUSE, available at
http://www.freedomhouse.org/report/freedom-workkfilom-world-200ghereinaftef~-reedom in the World 2008

® Mandate of the Special Rapporteur on the Riglfidod: Final Report on the Mission to the People&pBblic of Chinaat 15-16,
available athttp://www.srfood.org/images/stories/pdf/officeghorts/20120306_china_en.pdf.

" See Freedom in the World 2008, supre 5.

8 See generally 2008 Human Rights Report: Chin&.DEPT. OF STATE (Feb. 25, 2009) [hereinaft@ountry Report 2008

° Seewww.tibet.no,China Executes Four Tibetans Over Spring 2008 RtpHUMAN RIGHTS HOUSENETWORK (Oct. 26, 2009),
http://humanrightshouse.org/Articles/12189.htmidRaFree Asia’s Tibetan ServicEibetan Executions ReportefADIO FREEASIA
(Oct. 24, 2009), http://www.rfa.org/english/newsd#ti/execute-10242009185910.html.



20. The dialogue process between the Tibetan Governimé&itile and the Chinese authorities has
not continued since 2010. In 2011, China begamgtufgcantly crackdown on and arrest
intellectual and cultural figures, alongside thfrsen monastic and activist communiti€s.

21. Following the first self-immolation of a monk in @9, 12 more Tibetans self-immolated in 2011,
and China responded by increasing political re-atlo programs, especially in monasteries —
more than one-third of self-immolations have beensn monks, or former monks — amongst
other tactics, which denied many Tibetans civil godtical rights. Self-immolation protests
have only increased in 2012 and 2013, with a cutceal figure of 114

22. Chinese government policies and practices aredibiecauses of Tibetan protests and dissent,
spanning the Tibetan plateau and increasing siigea& last CESCR review. Indeed, these
policies and practices continue to underlie thecstiral, chronic and acute denial of self-
determination, the persistence of discriminatior the persistence of the violation and denial
of economic, social and cultural rights. The Chengevernment has responded to dissent with
an enhanced security apparatus and increased sepr@gross all sectors of Tibetan society,
leading in turn to further violations of econonsogial, and cultural rights, as well as civil and
political rights. This report will provide evidente document these claims.

Il BASIC PRINCIPLES: SELF-DETERMINATION AND NONDSCRIMINATION

The occupation of Tibet and repression of Tibetmesthe primary reason for the self-
immolations inside Tibet. The solution to tEgedy in Tibet lies with Beijing?

To burn oneself by fire is to prove that what aeaying is of the utmost
importance'®

23. Since the drafting of the United Nations (U.N.) @kg the international community through the
U.N. has recognized the principles of self-deteation of peoples? equality, and
nondiscriminatio®” as foundational, and the primary means to promotesustain respect for

10 See Freedom in the World 2QELpranote 4.

Y Figure accurate as of 30 March 2013. Note thaadiitional self-immolations have taken place idiznand Nepal.

12 Edward Wong & Jim Yardleyi,00" Self-immolation Reported Inside Tiphty TIMES (Feb. 14, 2013),
http://www.nytimes.com/2013/02/15/world/asia/108#if-immolation-inside-tibet-is-reported.html (imd@l quotation marks
omitted) (Lobsang Sangay, Prime Minister of Tibetgrnment in exile discussing the recent wave ffisenolations inside Tibet).
13 INT’L CAMPAIGN FORTIBET, STORM IN THE GRASSLANDS3 (2012) available at
http://www.savetibet.org/files/documents/stormirgfassland-%20FINAL-HR.pdf (internal quotation madksitted) (“In Search of
the Enemy of Man,” Thich Nhat Hanh to Dr. Martinthar King, Jr. 1965) [hereinaft&torm in the Grasslangls

14 See e.gDeclaration on Principles of International Law ceming Friendly Relations and Co-operation amotageS in accordance
with the Charter of the United Nations, G.A. R&&22 (XXV), U.N. Doc. A/IRES/2625 (XXV) (Oct. 24, 10). G.A. Res. 216 (XXI),
U.N. Doc. A/RES/2160 (XXI) (Nov. 30, 1966%.A. Res. 1188 (XII), U.N. Doc. A/RES/1188 (XII) éD. 11, 1957); G.A. Res. 637
(VII), U.N. Doc. A/JRES/637 (VII) (Dec. 16, 1952);.6. Res. 545 (VI), U.N. Doc. A/IRES/545 (VI) (Feh.B252).

° Seee.q.G.A. Res. 66/3, U.N. Doc. AIRES/66/3 (Sept. 221D0 G.A. Res. 56/267, U.N. Doc. A/RES/56/267 (Me27, 2002);
G.A. Res. 46/115, U.N. Doc. A/RES/46/115 (Dec.1991); Declaration on the Elimination of All Forraintolerance and of
Discrimination Based on Religion or Belief, G.A.R&6/55, U.N. Doc. A/RES/36/55 (Nov. 25, 1981)AGRes. 2784 (XXVI), U.N.
Doc. AIRES/2784 (XXVI) (Dec. 6, 1971); Internatidr@Zonvention on the Elimination of All Forms of RakDiscrimination, G.A.
Res. 2106 (XX), U.N. Doc. A/RES/2106 (XX) (Dec. 2B65);G.A. Res. 103 (), U.N. Doc. A/RES/103 (1) (Nov.,11946).



human rights among all peoples and stétellore recently, the 1993 Vienna Declaration and
Programme of Action reiterates the Charter’s fongdirinciple that “all human rights are
universal, indivisible, interdependent and intexretl.”’ This Covenant requires state parties to
adopt policies and practices that guarantee tla@seng many others, as rights to all peopfes.

In turn, international law recognizes that econgreaxial, and cultural rights depend on respect
for both “equal rights and self-determination obpkes.®® Self-determination and the principle
of non-discrimination empower peoples to “freelysue their economic, social, and cultural
development?

24. Denial of the right to self-determination and tleegistence of discrimination make it difficult, if
not impossible, for any human being to exercisdtedoms and choices that aid in living the
kind of life that a person has reason to valuee dénial of self-determination, coupled with the
systemic discrimination experienced by the Tibgtaople have had devastating consequences
on their ability to seek, by their own choices, way living that they value through their
traditions and aspirations. The chronic and acateal is seen, most recently, in the more than
113 self-immolations that have occurred since tie®ipus CESCR review of China.

25. The U.N. General Assembly has, in the course dfigkry, passed three resolutions recognizing
violations of these rights, and called for an emthe policies and practices that deny Tibetans
the freedoms guaranteed by both the Charter andrihersal Declaration of Human RigHts.

The Assembly specifically acknowledged, in thes®htions adopted over a six-year period
between 1959 and 1965:the distinctive cultural and religious heritagietloe people of Tibet
and . . . the autonomy which they have traditignaijoyed.*®

26. China has nonetheless violated, and continuestatei its obligations under Article 1 (self-
determination) and Article 2 (non-discriminatiorftbe Covenant with regard to Tibetans across
Tibet. These structural or foundational violatidrmth explain and contribute to the specific
violations of Tibetans’ other economic, social, @ttural rights vouchsafed by the Covenant,
including the rights to freely choose one’s workl 4o an adequate standard of living; to
physical and mental health and to education; tctminuous improvement of living conditions;
to freely dispose of their natural wealth and reses, and “in no case...be deprived [as a
people] of its own means of subsistence.” Violasionthese broad, diverse and foundational
human rights share a common origin in China’s ntlba@ 60 years of policies and practices
designed to dilute and destroy the Tibetan peojde’stity, cultural life and livelihood practices,
and to disrupt Tibetans’ desires to “achieve steamhnomic, social and cultural development...

% U.N. Charter art. 1, para. 2, 3.
1 World Conference on Human Rights, June 14-25, 198%ina Declaration and Programme of Actjdh U.N. Doc. A/Conf.157/23
(July 12, 1993).
18 |nternational Covenant on Economic, Social, anduZal Rights art. 1.1, 2.2, Dec. 19, 1966, 993 U.§. 3.
19 Declaration on Principles of International Law ceming Friendly Relations and Co-operation amatageS in accordance with the
Charter of the United Nationsypranote 9;seealso Econ. and Soc. Council, CESCR 42d Sess., May 22, U.N. Doc.
E/C.12/GC/20 (July 2, 2009).
20 |nternational Covenant on Economic, Social, and@al Rightssupranote 13, art. 1.1.
1 SeeG.A. Res. 2079 (XX), U.N. Doc. A/RES/2079 (XX) (Dek8, 1965); G.A. Res. 1723 (XVI), U.N. Doc. A/RES23 (XVI)
gg)ec. 20, 1961); G.A. Res. 1353 (XI\Y,N. Doc. A/IRES/1353 (XIV) (Oct. 21, 1959).

Seeid.
B G.A. Res. 1353 (XIV) (Oct. 21, 1959).



under conditions safeguarding fundamental politizal economic freedoms to the individu&!.”
The more than 113 self-immolations by Tibetansesigebruary 2009—the majority of which
have occurred in the past year — along with mamyiaotent protests — are the most recent
reactions from individual Tibetans and Tibetan camities to China’s denial of their basic right
of self-determination — both in an overall sensg,dso in the quotidian sense of day-to-day
fulfillment of all economic, social and culturagtits.>® The ongoing self-immolations and
protests are a stark illustration that China car@mto fail in its responsibility to protect, respe
and fulfill the economic, social and cultural rigldf the Tibetan people. China will need to take
concerted action in order to address the root caofthese signs of dissent before more
Tibetans burn themselves in protest of the ladkefrights they are entitled to as human beings.

IV.  THE RIGHT TO SELF-DETERMINATION (ARTICLE 1)

Article 1.1: All peoples have the right of self-determinatiop.MBtue of that right they freely determine
their political status and freely pursue their eoamic, social and cultural development.

A. China’s Claims of Compliance with Article 1.1

27. China’s most recent submission to the Committeienslahat China has adopted a legal system
that recognizes the “regional national (ethnicpaomy” of “minority nationalities.® This
legal system allows “minority nationalities” to Egbvern and to enact their own economic,
social, and cultural policies. Specifically, “minority nationalities” enjoy thebility to maintain
their own language, educational system, cultuealitions, and religious freedofhExplicitly
distinguishing between these so-called “minorittioralities” and the “majority Han
nationality,” the core document explains that “mgaraent of national and local affairs” is an
equally shared responsibility between each gfSuNevertheless, despite such purportedly
“broad autonomy,” China places explicit limits agifsgovernance and “each autonomous
national-minority area” must conform to State lavd @olicy>°

B. China’s Actual Compliance with Article 1.1

28. China’s denial of the Tibetan people’s right tdfsldtermination, and the economic, social, and
cultural rights violations that arise out of then of this right, cannot be appreciated without
an understanding of Tibet's current status. Thegse of the following information is to
provide essential background without which it ipossible to understand the common origin of
the CESCR violations in modern Tibet.

24 |nternational Covenant on Economic, Social, antiu€al Rights,supranote 13, art. 6.2.
% See generalyNT' L CAMPAIGN FORTIBET, supra note 13at 7-10.
% |nt'l Human Rights Instruments, Core document fiogrpart of the reports of State parties, U.N. DdRI/CORE/CHN/2010, 11
gg/lar. 10, 2011) [hereinaftént’l Human Rights Instrumernits
Id.
81d. at 30.
21d. at 42.
¥91d. at 30.



29. As of the date of this report over 113 self-immiolas have taken place inside Tibet, all since
China’s previous CESCR reviett. The number of self-immolations steadily increaderng
late 20122 and has continued to rise this y&arA recent report noted that, “virtually all of the
Tibetans who have set fire to themselves in Tila@elcommunicated a wish for the Dalai Lama
to return to Tibet and for freedom? Tibet’s self-immolators have been men and women,
teenagers, parents and grandparents, monks, ndriaygersons. As of December 2012, the
oldest was 64, and more than half were under 3y#d, suggesting a new generation of
frustration and increased resistance. Many wereadsimwvhom Chinese officials continue to
remove, forcibly and permanently, from their an@girasslands home across the Tibetan
Plateau, and from being able to earn a living thhotheir traditional livelihood.

30. After 1911, when China overthrew the Manchu Qingna@sty, Tibet expelled the two Manchu
ambansthe representatives and last remaining vestifjggedManchu empire’s presence in
Tibet. In early 1913, the Thirteenth Dalai Lamanfiafly proclaimed and reaffirmed the
restoration of Tibet's centuries-long independeecem 1911 to 1950, Tibet was a fully
independent state with all attributes of statehtakibet maintained its own functioning
government, one that was led by the Dalai Lamalesmdabinet (Kashag). There was a system
of civil service, taxation, and currency, an estsigdd Tibetan Foreign Office and recognition of
its delegations to foreign stat&sTibet and Mongolia concluded a treaty of mutuabgmition
and mutual assistance in 19%3yhile Nepal’s 1949 application to join the Unitddtions cited
its relations with Tibet (and four other statespesof of Nepal’s own statehoG8Over the next
several decades Tibet took significant steps tliépits status as an independent state, while
the international community sought to define itBotdl stance. Great Britain’s position as
Tibet’'s main diplomatic partner throughout thisipdrwas that Tibet remained an independent
territory: “Tibetans are a different race from Gése and have a different religion, language, and
culture. They have never been absorbed cultubgihe Chinese.” In 1949 the Chinese
Communist Party took control of China and exprestseitention to “liberate” Tibet. In
October 1950, 40,000 People’s Liberation Army safglinvaded the eastern part of historical
Tibet, quickly overcame the Tibetan army and emtéteasa, Tibet's capital, forcing
capitulation. China’s terms for its surrender agreet required Tibet to “return to the big family
of the motherland.®

31. The history summarized above is relevant to thpemefor two reasons. First, China’s invasion
of Tibet violated the 1948 Charter of the Unitediblas, which was already in force by the time

31 SeeWong & Yardley,supranote 7

32 SeelNT'L CAMPAIGN FORTIBET, supra note 8 at 7.

33 SeeWong & Yardley,supranote 7.

34SeelNT’ L CAMPAIGN FORTIBET, supra note 8 at 9.

35 MICHAEL C.VAN WALT VAN PRAAG, THE STATUS OFTIBET: HISTORY, RIGHTS, AND PROSPECTS INNTERNATIONAL LAW 136-37,
140(1987).

%1d. at 136-40.

3" MICHAEL C.VAN WALT VAN PRAAG, A LEGAL EXAMINATION OF THE 1913MONGOLIA-TIBET TREATY OF FRIENDSHIP AND
ALLIANCE, 17 Lungta, Spring 2013pecial editionThe Centennial of the Tibeto-Mongol Treaty: 191320

% Director-General of Foreign Affairs, Katmandu, e the U.N., Letter dated July 22, 1949 from Bhieector-General of Foreign
Affairs, Katmandu, Nepal to the Chairman of the @aittee on the Admission of New Members, U.N. Dal€.3/16 (Aug. 8, 1949).
% This history has been documented iBET JUSTICE CENTER, THE CASE CONCERNINGTIBET: TIBET'S SOVEREIGNTY AND THE
TIBETAN PEOPLE SRIGHT TO SELF-DETERMINATION (2013) [hereinaftefhe Case Concerning TihetSee alsowAN WALT VAN

PRAAG, supranote 30jnter alia.
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32.

33.

China entered Tibet. The UN Charter requires merstates to “settle their international
disputes by peaceful means” and explicitly prokiliibe threat or use of force against the
territorial integrity or political independence ary state.® China’s use of force directly
conflicted with its obligations under the U.N. Cteairat the time, making the dissolution of
Tibet's independent status an illegitimate #calthough the U.N. never formally recognized
Tibet's sovereignty, the General Assembly passegkthuccessive resolutions acknowledging
Tibet's traditional autonomy as well as the Tibep@ople’s right to self-determinatidh.

Second, and subsequently, China as a state pattg ©ovenant on Economic, Social, and
Cultural Rights, has persistently denied the Tibgta@ople the rights established in Article 1.1 of
the Covenant, in particular, the right to self-deti@ation. The right to self-determination
guarantees “all peoples have the right freely temeine without external interference, their
political status and to pursue their economic,aamid cultural development® This right is

both necessary to ensure the protection of “indiidhuman rights” and essential to promote
friendly relations among stat&5.Furthermore, failure to recognize the right “¢esaconditions
which may prevent further realization of the righelf.”* Implementation of the right may
result in “[tlhe establishment of a sovereign amtieipendent [s]tate,” although the right to self-
determination is also fulfilled by “the emergenof pny other political status freely determined
by a people#

At minimum, the Tibetan people are entitled to dep¢heir own economic, social, and cultural
identity, and to freely engage in the practices actd/ities associated with that identity. Since
1950, when the People’s Liberation Army invadedet,iChina has exercised pervasive control
over Tibet's economic, social and cultural develeptrand severely restricted Tibetans’
capacity to engage in economic, social, and culagtvities of their choosing. The persistence
of these policies shows China’s chronic and acisieedard for its responsibilities under the
Covenant. The systemic nature of these policidsatsf China’s intent to dilute and marginalize
the unique identity of the Tibetan people as a medmbsorbing Tibet economically, socially,
and culturally into the Chinese state.

Article 1.2:All peoples may, for their own ends, freely dispafsineir natural wealth and resources
without prejudice to any obligations arising outiofernational economic co-operation, based upan th
principle of mutual benefit, and international lalm.no case may a people be deprived of its owmmea
of subsistence.

A. China’s Claims of Compliance with Article 1.2

“0CU.N. Charter art. 2, para. 3, 4.

“SeeRobert D. Sloanélhe Changing Face of Recognition in Internationait A Case Study of Tiheit6 BMORY INT'L L. REV.
107,151-54 (2002)see also/AN WALT VAN PRAAG, supranote 29, at 154-55.

2 See discussiosuprapara. 11.

“*3Declaration on Principles of International Law ceming Friendly Relations and Co-operation amorageStin accordance with the
Charter of the United Nations, G.A. Res. 2625 (XXWM)N. Doc. A/IRES/2625 (XXV) (Oct. 24, 1970).

4 Office of the High Commissioner for Human Right§®R Comment No. 12 { 1, 7, CCPR 21st Sess. (Mal9g3}).

> G.A. Res. 1188 (XII), U.N. Doc. A/RES/1188 (XIIpéc. 11, 1957).

“®Declaration on Principles of International Law ceming Friendly Relations and Co-operation amorgeStin accordance with the
Charter of the United Nationsypranote 38.
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34. Inthe core document accompanying China’s submigsidhe Committee, China claims that its
Constitution protects an individual’s right to pate property” The document further explains
that China has implemented programmes that prasdestance to those who are financially
disadvantage® Although the core document fails to provide estea information on China’s
compliance with Article 1.2, it does acknowledger@fs efforts to develop the western region
of the country, of which Tibet is a significant pat This discussion directly relates to China’s
actual compliance with the rights guaranteed bychetl.2. China states that its initiatives over
the past decade to develop and improve the stamdéiking in the western region have resulted
in “economic, social, cultural and ecological” pregs:° The core document specifically
highlights China’s efforts in Tibet, noting 2015aj®to improve infrastructure and increase
income levels for farmers and herdsmén.

B. China’s Actual Compliance with Article 1.2

35. The fundamental right to self-determination is irgdmtly connected to a people’s right to
exercise sovereignty over their natural wealth msturces? This sovereignty is held
specifically by “peoples” and nations, and the “lexation, development, and disposition of such
resources” must be expressly authorized by thosteelnto such sovereignty and the profits or
benefits derived from such use must be sharedthéumore, when a state exercises its power to
expropriate resources, it must provide “appropréa@pensation” to the owner. Sovereignty
over natural wealth and resources ensures “thehedlig of people of the state concerngthd
is extended to those people who are subjectedolori@l and racial domination and foreign
occupation.®

36. Thus, whether Tibetans are understood to be ampémtent people under occupation for more
than sixty years, or a distinct people living fooma than sixty years under a form of political
governance not of their own choosing, they rematitled to the right of access to and control
over decision-making about the ecosystems, ecanystevices, and natural resources which
they have managed and conserved for millennia.ribhe to access and control over their
resources is vital to their economic, social, amituical and livelihood practices, and to the
advancement of their own well-being. In direct caméntion of its obligations under the
Covenant, China has enacted policies that subvieet's rightful sovereignty over its resources
and degrade the Tibetan people’s economic, sauidl cultural self-sufficiency, including their
right to their “own means of subsistence.” Thesdjvidually and in the aggregate, constitute
chronic and acute violations of the Tibetan peaptiht to self-determination.

:; Int'l Human Rights Instrumentsppranote 26, at 29.

Id.
*1d. at 44.
0d.
°L1d. 44-45.
%2 SeeDeclaration on the granting of independence torial@ountries and peoples, G.A. Res. 1514 (XVN.WDoc. A/RES/1514
(XV) (Dec. 14, 1960) (affirming the principle tha¢oples may freely dispose of their wealth andraht@sourceskee alsds.A.
Res. 1314 (XIll), U.N. Doc. A/RES/1314 (XIIl) (Dett2, 1958) (setting up commission to study the fabter and extent” of the
right and its connection to the right to self-deteration;see alsdz.A. Res. 837 (IX), U.N. Doc. A/RES/837 (IX) (Del4, 1954)
(Requesting the Commission on Human Rights to cetapts recommendations regarding the right todetiérmination, namely the
“right of peoples and nations [to exercise] pernmsevereignty over their natural wealth and resesit).
>3 SeeG.A. Res. 1803 (XVII), U.N. Doc. A/RES/1803 (XVI(Pec. 14, 1962).
* G.A. Res. 3171 (XXVII), U.N. Doc. A/RES/3171 (XXWI(Dec. 17, 1973).

12



37. China’s ‘Western Development Strategy’ (W3S} the most assertive and encompassing
declaration of policy for China’s western regiongeneral, and the Tibetan plateau in
particular. The stated goal of the WDS is to “bringrosperity to the people in the western
regions” of Chin&® In reality, it shows China’s disregard for the &tin people’s access to and
control over — their sovereignty over — their natuesources. One of the primary policies of the
WDS is “resource extraction” from rural, westergioms, and from the Tibetan plateau in
particular, “for use in China’s urban, coastal eesit®’ Tibetans have no input in the decisions
about whether or not to exploit these resourcesabout how these resources are extracted or
used. Nor do they share in the employment or athenomic benefité of the exploitation of
their own resources.

38. In addition to the WDS policy towards Tibet, Chimas recently created a series of extensive

parks and protected areas for the purpose of keergke conservation of watershed and ecosystem

services? The establishment of these parks and protectec &i@s led to widespread
confiscation of land and livestock, while betwe®3®band 80% of Tibetan pastoralists — who
number some 2.25 million across Tibet — are toobeilily removed from their traditional

lands®® As such, more than one million pastoralists Hasen permanently denied the
fundamental right guaranteed in the Covenant'schati.2 and Article 11, the right to determine
how they wish to secure an “adequate standardiofylifor themselves, including adequate food,
clothing and housing, and to the continuous impmueret of living conditions #

39. In 2010, the UN Special Rapporteur (SR) on the Rigltrood reported on the Grassland Law of
1985 and a range of related policies put in plac€hina. The SR documented that since the
WDS, the Grassland and related laws, includimgu huancad‘removing animals to grow
grass”) anduigeng huanlin*returning farmland to forest”) were implementedmewhere between
50% and 80% of Tibetan nomadic pastoralists haea belocated> The SR observed that as a

% Xinhua,Western Development Strate@piNA DAILY (Dec. 22, 2009),
http://www.chinadaily.com.cn/china/westdevelopm20@9-12/22/content_9215054.htsee alsdviitch Moxley, China renews ‘Go
West’ effort AsiA TIMES (July 23, 2010), http://www.atimes.com/atimes/ChiBasiness/LG23Cb01.htndge alsdVichael H.
Glantz, Qian Ye & Quansheng Géhina’s western region development strategy anditijent need to address creeping
environmental problem#RIDLANDS NEWSLETTER No. 49 (May/June 2001http://ag.arizona.edu/oals/ALN/aln49/glantz.html.

¢ MINORITY RIGHTS GROUPINT'L, CHINA: MINORITY, MARGINALIZATION AND RISING TENSIONS23 (2007) [hereinaftavlinority
Rights Group Int].

>d.

%8 For example, in the recent tragic landslide eAthasa on March 30, 2013, all but two of the atste83 workers who were buried
alive in worker housing were non-Tibet&earch for Tibet miners after landslide buries hBBC NEws(Mar. 30, 2013),
http://www.bbc.co.uk/news/world-asia-china-21976807

>*1d. at 24.

%9 Eco protection effective in Sanjiangyuan aréaiNA TIBET ONLINE (July 23, 2009),
http://chinatibet.people.com.cn/6708397.htsdeXinhua,Eco-conservation zone planned for Qinghai-Tibetqaa (Nov. 18, 2011),
http://news.xinhuanet.com/english2010/china/2011-8/t 131255667.htm.

1 HUMAN RIGHTSWATCH, “N O ONEHAS THE LIBERTY TO REFUSE’ 17, 19 (2007)available at
http://www.hrw.org/reports/2007/tibet0607/tibet06@&b.pdf (referring to 1999 policies of “convertrfdand to forest” and “revert
pasture to grassland” as well as the 2003 Gras#lat)dhereinafteNo One Has the Liberty to Reflisgee alsdreport of the Special
Rapporteur on the right to food, Olivier De SchutiMission to China, 19th Sess., U.N. Doc. A/HRQEB3Add.1 at 15-16, para. 35-
36 (Jan. 20, 2012vailable athttp://www.srfood.org/images/stories/pdf/officeghorts/20120306_china_en.pdf.

%2 |nternational Covenant on Economic, Social, antiu€al Rights,supranote 13, art. 11.1.

83 Report of the Special Rapportesupranote 56, at 15, para. 35.
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consequence of these policies, Tibet's nomadicdiendere forced to sell their herds and
resettle® According to the SR, “the resettlement policy..tha Tibet Autonomous Region has
expanded to non-herders, and is aimed at reset#ilagating or rehousing a majority of the Tibetan
rural population.®®

40. The SR’s Report further notes that the ICESCR pitshdlepriving people of its means of
subsistence, which is the effect of China’s remettint policies on the Tibetan people. The report
also cites China’s ratification of the ConventianRiological Diversity (1992), which guarantees
rights to indigenous communities as protectorbettiodiversity of their own lands (art. 8 §).

41. The SR’s Report ends with a set of conclusionsg@coimmendations that are important for this
Committee to consider. The Report urges “the Climesghorities to take all appropriate measures
to immediately halt non-voluntary resettlement ofnadic herders from their traditional lands and
non-voluntary relocation or rehousing programmestioér rural residents” The Report also adds
that Ioc:z\}sl3 authorities should not be pressuredtelarate the implementation of resettlement
policies.

42. The Report also calls on the Chinese authoritiesmsult with and incorporate the wishes of the
herding communities themselves, particularly webard to the right of these communities to
produce their own food. The Report emphasizeghieandigenous communities are entitled to
assess for themselves “recent strategies of sabtaimanagement of marginal pastures such as New
Rangeland Management, in order to combine the ledgye of the nomadic herders of their
territories with the information that can be dravom modern scienceé®

V. THE RIGHT TO NON-DISCRIMINATION (ARTICLE 2)

Article 2.2:the States Parties to the present covenant undettaguarantee that the rights enunciated
in the present Covenant will be exercised withasitretmination of any kind as to raceglour, sex,
language, religion, political or other opinion, nahal or social origin, property, birth or otheraus.

B. China’s Claims of Compliance with Article 2

43. China’s Constitution specifically guarantees “pobien of the rights of women, the elderly,
minors, the disabled, minority nationalities, fgmérs and other special group$.Among such
protected rights are the economic, social and @lltights guaranteed by the Coven&nt.
Responding to concerns raised by the Committe®®% 2egarding Chinese discrimination of
Tibetans in connection with its obligations undex Covenant, China refuted such allegations,
claiming that Tibetan right to self-rule, creatioinsocial welfare programs, access to healthcare

®|d. at 16, para 37 (referencing, specifically, Chinitigations under ICESCR Article 1.2).
1d., at 15, para.34.
% Convention on Biological Diversity, art. 8, htivw.cbd.int/convention/articles/default.shtml?add8 (last visited Mar. 31,
2013).
7 Report of the Special Rapportesupranote 56, at 16, para. 37.
68
Id.
9d.
% nt'l Human Rights Instrumentsppranote 26, at 10.
"seeid.
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and education, improved housing conditions, andiognt government representation by
ethnic Tibetans provide concrete evidence to timgraoy.”?

B. China’s Actual Compliance with Article 2

44. Article 2.2 of the Covenant proscribes “discriminatof any kind” with regard to protection of
economic, social, and cultural rights. Such “discrimination constitutes any distinction,
exclusion, restriction or preference or other défeial treatment that is directly or indirectly
based on the prohibited grounds . . . and whichtatention or effect of nullifying or
impairing the recognition, enjoyment or exercisean equal footing, of Covenant rights.”
Moreover, the Covenant precludes laws and politiasovertly discriminate as well as those
practices that indirectly lead to discriminatiGnJust as self-determination is required to ensure
protection of subsequent rights under the Covemamt;discrimination is a necessary condition
for the fulfillment of economic, social, and cuklidevelopment®

45. China has generally considered Tibetan culturesacikty to be “backwards” As a means of
remedying this perceived backwardness and impraieglevelopment of Tibetans, China has
adopted what it ironically refers to as “preferahpiolicies” toward Tibef® China claims that
these policies are intended to better the liveBilnétans. But almost invariably, they perpetuate
China’s denial of the Tibetan people’s right tdstermination and reflect China’s
discriminatory view of Tibetan culture as inferamd a threat to China’s political stabilfty.

46. Although China’s laws may not be discriminatorygaper, in practice they result in
disproportionately unfair treatment of Tibetanshir@’s efforts to modernize and develop Tibet,
most recently through the WDS, have involved gowent incentives that have deliberately
encouraged an influx of Chinese settlers acrosstT#md investments that benefit th&h.

While Chinese settlers have benefited from sontbede “preferential policies,” Tibetans’
access to adequate wéfefood, clothing, housing, medical care, educatim economic
opportunity is lacking as compared with their Clsmeounterparts who have migrated to
Tibet® The privileged status of Chinese migrants livimJibet amounts tde facto
discrimination against the Tibetan people by China.

2 Committee on Economic, Social and Cultural Rightslementation of the International Covenant oorigomic, Social and
Cultural Rights: Replies by Government of the Pe@pRepublic of China, 34th Sess., Apr. 25 — May2(05, U.N. Doc.
CESCR/NONE/2004/10, at 28-29 [hereinafid#SCR China Report 20DP5
3 International Covenant on Economic, Social, antiu€al Rights,supranote 13, art. 2.2.
" Econ. and Soc. Council, General Comment No. 2GCIE 42d Sess., May 4-22, 2009, U.N. Doc. E/C.1226CJuly 2, 2009) at |
7 (referencing similar interpretations of the rigitluded in ICERD, CEDAW, and CRPD).
®1d.at 1 8-10.
“Seeldat 11, 2.
""INT'L CAMPAIGN FORTIBET, JAMPA: THE STORY OFRACISM IN TIBET, 49 (2001)available at
Dgttp://72.32.136.41/fiIes/documents/JampaRacisn[tmfbinafterJampa: The Story of Racism in Tipet
Id.
" See idat 37-38
91d. at 76-77
8 See infranote 118.
82 |NT'L CAMPAIGN FORTIBET, supranote 72at 76-77, 82-84
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47. China incarcerates Tibetans at a much higher nate €hinese, and the majority of imprisoned
Tibetans are incarcerated for offenses relatettactament to their cultural identity. Chinese
persons are not, of course, subject to punishneerxpressing loyalty to Chinese culture.
Moreover, the detention of children, forced disappaces, and torture affect Tibetans at a much
higher rate than their Chinese counterp®tts.

48. Despite China’s claim that its laws and policiaghfally uphold its promise of non-
discrimination under the Covenant, China’s treatneéibetans illustrates China’s attitude that
Tibetans are inferior and pose a threat to theywifiChina. This explains China’s focus on
eradicating the unique Tibetan cultural identityotigh systemic discriminatory practices, an
eradication that China sees as necessary for iheafrihe staté’

VI.  THE RIGHT TO WORK (ARTICLE 6):

Article 6.1:the States Parties to the present Covenant recedhe&right to work, which includes the
right of everyone to the opportunity to gain hisrig by work which he freely chooses or acceptd, an
will take appropriate steps to safeguard this right

Article 6.2:the steps to be taken by a State Party to the pt€3mvenant to achieve the full realization
of this right shall include technical and vocatidigaidance and training programmes, policies and
techniques to achieve steady economic, social atidral development and full and productive
employment under conditions safeguarding fundanhg@oltédical and economic freedoms to the
individual

A. China’s Claims of Compliance with Articles @Ghd 6.2

49. China has adopted and continues to promote an gmpla policy that strives to create
employment opportunities for workers and continlpespand the scope of employmé&nt.
China recognized, however, that unemployment tadee risen significantly in recent years.
China also maintains that its employment policigdrass the problem of finding employment
for the large number of workers laid off due taistural changes in the econoffiyln addition,
China asserts that in January 2010 it set fortthsgoa Tibet to reduce “the disparity between
per-capita net income for farmers and herdsmertfadational average; a marked increase in
basic public service capacities; further improvemeithe ecological environment; major
progress in basic infrastructure construction; afdrther strengthening of the foundation for
constructing a moderately prosperous society.fjdisls emphasize improving conditions for
farmers and herdsmen, balancing economic and siei@lopment, yet firmly maintain Central
Government policies for Tibéf.

B. China’s Actual Compliance with Articles 6.1 a®@

81d. at 71-73

#1d. at 13, 37-38.

8 Int'l Human Rights Instrumentsppranote 26, at 7.
%1d. at 7-8.

¥1d. at 45.
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50. Article 6.1 requires that China respect, proteatl ansure the right of every person to make a
living on their own through their freely chosenieities.®® Individuals have a right to freely
choose their line of work, and have the right abé unfairly deprived of work. This right is
not to be understood as an unconditional rightataio employment, but rather as the right to
freely choose one’s own livelihodd. Violations include forced labor, the formal repea
suspension of legislation necessary for continugoyenent of the right to work, and denial of
access to work to particular individuals or groupbkether that discrimination is based on
legislation or practic&" Article 6.2 lays out the clear steps that Chinsntake in order to
achieve the full realization of this right for jteople®

51. “Forced labor,” is defined as “all work or servietich is exacted from any person under the
menace of any penalty and for which the said pehssmot offered himself voluntarily® The
Committee on Economic, Social and Cultural Riglas previously noted that China should
make every effort to abolish, forbid, and countefaams of forced labor?

52. Forced labor is prevalent within Tibet. Forced labomes in two forms in China and Tibet.
Laogaiis “reform through labor”, carried out in prisonghvdetainees, anidojiao, which is “re-
education through labor” which can last up to 3rgemd doesn’t require a judicial procedtie.
This last is typically meted out as punishmentsaiions deemed politically insensitive but not
large enough to carry a full prison sentence. Sohtkeese so-called ‘crimes’ relate to cultural
expressions, such as the case of Tashi Dhondupi Was a popular Tibetan singer from Amdo,
eastern Tibet, who was sentenced to 15 monthsedducation through labor” after he released
a CD in October 2009 that included lyrics on thétjal situation in Tibet — in particular
drawing comparisons between the Chinese governmegyiression across the Tibetan plateau
after the 2008 protests and the Chinese takeovemalo in 1958°. He was released on
February 8, 2011 after serving the majority of§estenc¥. In October 2011, three monks, the
youngest of whom was just 16 years old, were adeshd sentenced to between 2 and 3 years
of re-education through labor for their allegecerml the self-immolation of another monk from
their monastery®

8 |nternational Covenant on Economic, Social, antiu€al Rights,supranote 13, art. 6.1.

8 Econ. and Soc. Council, General Comment No. 1&QH 35th Sess., Nov. 7-25, 2005, U.N. Doc. E/C.C218, (Nov. 24, 2005)
at 1 4 [hereinafteGeneral Comment No. }8nt'| Labour Org. Convention No. 122, Employmépolicy Convention (1964).

% General Comment No. 18upranote 89, at 1 6.

oL1d. at 1 32.

2 |nternational Covenant on Economic, Social, antiu€ai Rights,supranote 13, art. 6.2.

9 General Comment No. 18upranote 89, at 23 (2005); Int'l Labour Org., Fordedbour Convention, 1930 (No. 29) (defining
“forced labour”).

% General Comment No. 18upranote 89, at T 9.

% Minami FunakoshiChina’s Re-education Through Labor’ System: Thewfeom Within THE ATLANTIC, Feb. 6, 2013,
http://www.theatlantic.com/international/archivel02/chinas-re-education-through-labor-systemvibe~from-within/272913/.
% Radio Free Asia’s Tibetan Servidébetan Singer Released From J&hpio FREEASIA (Feb. 8, 2011),
http://www.rfa.org/english/news/tibet/released-02081153914.html.

971958-2008 INTERNATIONAL CAMPAIGN FOR TIBET, http://www.savetibet.org/resource-center/tibetaking-silence/march.

% Three Tibetan monks sentenced to ‘Re-educationughraabour’, China tries to dissuade Kirti monkshwinoney TIBETAN
CENTER FORHUMAN RIGHTS AND DEMOCRACY, September 19, 2011, http://www.tchrd.org/2011H@e-tibetan-monks-sentenced-
to-re-education-through-labour-china-tries-to-deerkirti-monks-with-money/.
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53. In January 2013, Meng Jianzhu, head of the Chi@esemunist Party’s Political and Legal
Committee, stated that China would “stop using”phectice of Re-education Through Labor by
the end of the year. The official and complete abolition of such a pieestands as a baseline
step for China’s international human rights commudia

54. China’s primary obligation is to ensure the redi@aof the exercise of the right to work. It must
adopt measures aimed at achieving full employnserd,reduce the number of workers who are
outside the formal economy and thus have no piotett’ This also includes the duty to
protect people from third parties from interferiwgh the enjoyment of the right to work, and
ensuring that privatization measures do not undeemiorkers’ right$%*

55. The principle of non-discrimination as set out irtiéle 2.2 applies in relation to employment
opportunities for Tibetans and other minoritiest jas it applies to migrant workers and persons

with disabilities!®?

56. Although China’s employment policies are not disgnatory on their face, in practice they
result in disproportionately unfair treatment ob&ians. Tibetans report that “they experienced
discrimination in employment, and some job adventients in the TAR expressly noted that
ethnic Tibetans were not welcome to appf? "Tibetans report that it is hard for them to get
jobs because Chinese workers have been encouagadrate to Tibetan regions and are given
preferential treatment, and that Tibetans recawet salaries for the same work and have
difficulty obtaining permits and loans to open thmivn businesse¥? These reports show that
China has not fulfilled its obligation to protentlividuals from third parties violating the riglat t
a freely chosen occupation.

57. Tibetans are disproportionately affected by the level of wages in rural areas, such wages
being insufficient to provide an “adequate” stanidaf living.!®> In 2005, this Committee
expressed concern that China has no wage enforteneeanism, no effective redress for
wage claims, and no process for sanctions agaimgiogers who do not provide adequate
payment to their worker$®

58. There is an increasing rate of unemployment in &hprticularly in rural aredS8’ The policy
drive associated with the ‘Western Developmentt&gg™°® aims to dilute Tibetan cultural

% China: Fully Abolish Re-Education Through LabbluMAN RIGHTS WATCH, January 8, 2013,
http://www.hrw.org/news/2013/01/08/china-fully-alshi-re-education-through-labor.
199 General Comment No. 18upranote 89, at  19.
d. at 7 21.
19219, at 7 18:d. at T 22 (stating the state should not directlindirectly interfere with the enjoyment of the righ work, meaning it
should prohibit forced or compulsory labor anda@frfrom denying or limiting equal access to decenitk for all personsgspecially
disadvantaged and marginalized individuals and g®jemphasis added].
193 Country Reports on Human Rights Practices for 2@BUREAU OFDEMOCRACY, HUMAN RIGHTS AND LABOR 7 (2011) (citing
Chinese government campaign to resettle Tibetaradspkill or sell their livestock, and engage imgulsory resettlement schemes
%Ted at making Tibetans “pray to Buddha less amdlysculture and technology more.”) [hereinafauntry Reports 2011

Id.
195 CESCR China Report 2008 pranote 72, at { 25.
14, at 9 54.
197 General Comment No. 18upranote 89, at { 20.
198 No ONE HAS THELIBERTY TO REFUSE supranote 61, at 5.
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VILI.

59.

60.

distinctiveness and to extend Chinese control dietan lives and livelihood practic€.
China’s WDS includes the goal of removing all Tdepastoralist nomad families and
communities from their ancestral grasslands hoswes) a goal reflects egregious violations of
Articles 6.1, 6.2, and Article 12° This is a direct violation of China’s obligatiémensure and
protect the right to a freely chosen livelihoodd alirectly contravenes China’s obligation to
adopt legislation ensuring the full realizatiortlof right. In sum, although China’s 1982
Constitution says that it guarantees minoritieghts, including cultural preservation, and that it
outlaws discrimination, in reality these protecti@re not accessible and have little bearing on
Tibetans’ day-to-day lives.

Despite China’s claims that it has an infrastrueiarplace to ensure that persons are gainfully
and meaningfully employed, the reality of Chinatatment of Tibetans illustrates China’s view
that Tibetans are not only inferior, but threatethithe regime of the Communist Party and a
unified and harmonious Chin&:

This Committee has concluded that just as selfrdeibation is required to ensure protection of
subsequent rights under the Covenant, the righotlx is essential for realizing other human
rights, contributes to survival of the individualdahis family, and insofar as work is freely
chosen or accepted, to his development and reéogmiithin the community*?

THE RIGHT TO ADEQUATE STANDARD OF LIVING (ARTCLE 11)

Article 11.1:the States Parties to the present Covenant recedgh&right of everyone to an adequate
standard of living for himself and his family, inding adequate food, clothing and housing, andhéo t
continuous improvement of living conditions.

A. China’s Claims of Compliance with Article 11.1

61.

China asserts that since the founding of the PR&s continued to improve the living standards
of minority nationalities, and due to its emphasisexpanding medical and health care systems,
minority populations have grown and prosper€dChina also maintains that extreme poverty
had been almost entirely eliminated by 1991, meathiat people’s basic needs for food and
clothing were being mét? It claims that the living standards of both urlsad rural households
more than meet basic needs, and strides are beidg taward additional comforts, such as

109|d'

105ee, e.g., idSee generallffHE CASE CONCERNINGTIBET, supranote 39;MINORITY RIGHTS GROUPINT’ L, supranote 56;
Tracking the Steel Dragon, supnate 2.See als@Country Reports 2015upranote 103, at Hinding that, “[a]lthough a 2010 state
media report noted that ethnic Tibetans and othieority ethnic groups made up 70 percent of goveaninemployees at the
provincial level in the TAR, the top CCP positiohTAR Party Secretary continued to be held by &mietHan. Also within the
TAR, ethnic Han continued to hold most of the tepwity, military, financial, economic, legal, jethl, and educational positions.
Tibetans holding government and CCP positions wésn prohibited form openly worshipping at monésteor otherwise
practicing their religion.”)

11 JamMPA: THE STORY OFRACISM IN TIBET, supranote 77, at 13, 37-38; International Covenant oonBenic, Social, and Cultural
Rights,supranote 13, art. 6.1.

112 General Comment No. 18upranote 89, at 2.

3 ntl Human Rights Instrumentsppranote 26, at 5.

"d. at 7.
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medical care, education, and entertainment, whiste markedly increaséd® Rural per-capita
net income has reportedly increased by 115%China admits, however, that imbalances
continue to exist between urban and rural developnaad the population of poor people in
rural areas is still very largé’ To address this, China reports it is increasivgstment in rural
infrastructure, drinking water safety projects,ivigy construction, and giving 92,000 herdsmen
settled residences?

B. China’s Actual Compliance with Article 11.1

62. Article 11.1 requires that every individual haveght to an adequate standard of living and be
able to freely seek and secure a livelihood. Thisms adequate watEt food, clothing, and
housing, along with continuously improving livingritions*?°

63. With respect to the right to adequate housing,ddrevictions arerima facieincompatible with
the requirements of the Covenafit.“Forced evictions” are defined as permanent mp@rary
removal against their will of individuals, familiesnd/or communities from the homes/land
which they occupy, without the provision of, andess to, appropriate forms of legal or other
protection'?? This includes the free, prior, and informed consérthose who are being
removed, and their full participation in determmmwhy the removal might be needed, the
geographic and demographic extent of the remotgatiuration, and whether it is temporary or
permanent?® Similarly, the right to adequate shelter meansjadee privacy, space, security,
lighting, ventilation, basic infrastructure, and#ion with regard to work and basic faciliti&és.

64. China must ensure that all alternatives are exglprer to evictions, and to avoid or minimize
the use of forcé®” China must also ensure that all individuals havight to adequate
compensation for any property confiscated throtngheviction*?® The UN Conference on
Human Settlements notes that there must be speteakion paid to these rights when
undertaking major clearance operations, specificalien forced population transfers occur and

115 Id.

1%1d, at 44.

117 Id.

1814, at 45.

119 SeeEcon. and Soc. Council, General Comment No. 155CHE 29th Sess., Nov. 11-29, 2002, U.N. Doc. E/Qa@2/11, (Jan. 20,
2003)at 1-2 (dealing with the right to water: "The hunraght to water is indispensable for leading a lifduman dignity. It is a
prerequisite for the realization of other humartsg and defining the right to water as the righeweryone to sufficient, safe,
acceptable and physically accessible and affordaéter for personal and domestic uses); H.R.C. E&4, 1 1, U.N. Doc.
A/HRC/RES/18/1 (Oct. 12, 2011) (recognizing that tluman right to water and sanitation are a pdheofight to an adequate standard
of living).

120 |nternational Covenant on Economic, Social, aniutal Rights,supranote 13, art. 11.1.

121 Econ. and Soc. Council, General Comment No. 7,@FES$6th Sess., 1997, at T 1, U.N. Doc. The Rightdequate Housing:
Forced Evictions (May 20, 1997) [hereinaftaneral Comment No].7

1221d. at 1 3.

123 The phrase “free, prior, and informed consent’epp in other legal instruments under internatitmal see Articles 15-18,
especially Article 16.2, in ILO Convention No. 16989), and the Declaration of the Rights of Indiggs Peoples (2007), especially
Article 10. While the phrase originated in the @ee of defining the rights of indigenous peoplessé rights of access, participation,
and decision-making should not be limited in apgdian.

124 General Comment No. gupranote 121, at { 7.

1251, at 7 13.

126 |d
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there is major new development and conflict ovadldghts*?’ Even in cases where eviction is
justified, it must be carried out in strict compice with the relevant provisions of international
human rights law and in accordance with the gen@mactiples of reasonableness and
proportionality*® Evictions should not result in individuals beimgmeless or made vulnerable

to the violation of other human rights. Where those affected are unable to provide for
themselves, the State party must take all apprepmeasures to ensure that adequate alternative
housing, resettlement or access to productive iadailable**

65. China has failed to provide these protectionsHerTibetan people in effecting their removals
from their lands and in forcibly resettling themurban areas. Tibetans are directly refused these
rights in the context of forced evictions and detmis in Lhasa. There is a complete lack of
effective consultations, due process, and legakssdfor persons affected by forced evictibiis.
Although hard data for the number of forced eviasigs largely unavailable, even official
Chinese government reports have stated that matingaf4,000 nationwide protests in 2004
were sparked by forced evictioh®.

66. The Chinese government has been implementing pemha@moval and resettlement, land
confiscation, and exclusion-fencing policies acralspastoral areas of Tibet, drastically
infringing on the right of some 2.25 or more milidibetan pastoralists to determine where and
how they live, cultural choices in housing and feogply, and how best to implement socio-
economic and socio-cultural livelihood practi¢&s Although China stated that improving
housing conditions was among its goals in resetflilbetans, herders were unilaterally settled in
isolated townships and roads and away from monestehe traditional providers of religious,
community and social servic&¥. This directly contradicts the requirement of Algi11.1 that
forced evictions arprima facieunacceptable, and that adequate housing requicessto basic
infrastructure>®

67. Despite China’s claims that it is addressing thebfam of poverty and housing shortages with
increased new construction, this new construcsatirectly depriving Tibetans of their right to
culturally adequate housing and a decent standdndrgg. The newly constructed settlements
are destroying traditionally constructed homes taaditional livelihood practice§® China’s

27id. at 7 7.

12814, at 7 14.

1291d. at 7 16.

130 |d

131 CESCR China Report 2008ypranote 72, at 31.

1325ee generallyNo ONE HAS THELIBERTY TO REFUSE supranote 61.

13335edd. Land disputes have skyrocketed over the past éemad are particularly problematic for Tibetans;ause they have
minimal access to the Chinese justice system asyddhanerally depend on land and undeveloped apeadlsdir livelihnood.
Compulsory resettlement has been occurring in tired Rivers AreaJanjiangyuahsince 2003. Recent legislation, such as the
2003 Grassland Law, criminalized any use of grasisla

134 Country Reports 2015upranote 103, at 7.

135 Econ. and Soc. Council, General Comment No. 4,FESth Sess., 1991, U.N. Doc. The Right to Adeqtitesing, (Dec. 13,
1991),at 7.

136 5ee, e.gNO ONE HAS THELIBERTY TO REFUSE supranote 61; MNORITY RIGHTS GROUPINTERNATIONAL, supranote 51;Tracking
the Steel Dragon, supi@ote 2.
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dissolution of the unique Tibetan cultural identigflects its view of what is necessary for the
unity of the state, but this view is at odds wtik tore requirements of the Coven&it.

68. Just as self-determination is required to ensuvgeption of subsequent rights under the
Covenant, the right to adequate standard of liisngecessary to ensure the protection of other
rights such as the right to life, the right to s#gwf the person, the right to non-interference
with privacy, family and home and the right to freaceful enjoyment of possessidffs.

VIIl. THE RIGHT TO PHYSICAL AND MENTAL HEALTH (ARTICLE 12)

Article 12.1:the States Parties to the present Covenant recegheright of everyone to the enjoyment
of the highest attainable standard of physical arghtal health

Article 12.2:the steps to be taken by the States Parties tprésznt covenant to achieve the full

realization of this right shall include those nesay for:

(a) The provision for the reduction of the stillbirthte and of infant mortality and for the healthy
development of the child,;

(b) The improvement of all aspects of environmentaliaddstrial hygiene;

(c) The prevention, treatment and control of epidemnciemic, occupational and other diseases;

(d) The creation of conditions which would assure taoradical service and medical attention in the
event of sickness.

A. China’s Claims of Compliance with Article 12ahd 12.2

69. China asserts that it has achieved broad avatiabilihealth care and servicE. It also
maintains that the Provisions on the Prohibitioi€bfld Labour give special protection for the
physical and mental health and lawful rights ofimas vulnerable group$® China claims that
through self-government, the national-minority autimous areas enjoy broad autonomy in the
areas of culture and health, among otfi&rdn addition, mental health care and rehabilitatio
work “was being carried out 1,727 cities and caesitand comprehensive prevention and
treatment were provided for 4.903 million persouf§esing from acute mental ilines$*

B. China’s Actual Compliance with Article 12.1 ahd.2

70. Articles 12.1 and 12.2 require the state to reczgythe right of everyone to the highest
attainable standard of physical and mental helil#iso sets out the necessary objective
measures that China must take in order to rediieeight to health*® Enjoying the highest
attainable standard of health is essential todidrife of dignity, and further depends on

137 JAMPA: THE STORY OFRACISM IN TIBET, supranote 77, at 13, 37-38; International Covenant oormic, Social, and Cultural
Rights,supranote 13, art. 6.1.

138 General Comment No. gupranote 121, at  13.

139 |nt’l Human Rights Instrumentsupranote 26, at 5.

149d. at 28.

“11d. at 30.

142|d. at41.

143 |nternational Covenant on Economic, Social, antuai Rights,supranote 13, art. 12.1 & 12.2.
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71.

72.

73.

ensuring the rights to water, food, housing, wexkjcation, and equality, among oth&fsThe
right to health includes the right to control onk&alth and body, the right to be free from
interference, and the right to be free from torfdréhese rights, singly and together, are
underscored by Article 1.1, the right to day-to-da¥f-determination, and to freely pursue their
economic, social, and cultural developm&ft.

The right to health is inextricably tied to the pitation of discrimination of any kind, because it
entails the right to a system of health protectiwat provides equality of opportunity for people
to enjoy the highest attainable level of heafthChina must provide those who do not have
sufficient means with the necessary health inswama health care facilities, and prevent any
discrimination on internationally prohibited grownia the provision of health care and health
services-*® Violations of this right include government actiosuch as denial of access to health
facilities, goods, and services to particular imndiisals or groups as a resultas jureor de facto

discriminationt*®

This right extends to all underlying factors neeegdor its existence, such as access to safe
water, adequate sanitation, and the 1elt also guarantees the participation of the paiioh

in all health-related decision-making at the comityymational, and international levefs.

This Committee has interpreted this article to mbham indigenous peoples have the right to
specific measures to improve access to healthcesrvhat are culturally appropriate, as well as
resources to design, deliver, and control thesgcgsr™>2 This requires China to take positive
measures to confirm and ensure Tibetans as indilsdand communities their right to health in
all its dimensions>?

Healthcare in Tibet continues to lag behind thé eé€hina. Infant and child mortality rates are
among the highest of anywhere in the wdrfd Reports from physicians state that Tibetans have

no access to hospitals, and that hospital treatmetifficult or impossible to obtain because
hospitals are too far away’ In addition, even if Tibetans could get to a li@dpthey lack
effective access to treatment because the hosprelsin by Chinese officials who institute
regulations to prevent Tibetan doctors from prawdireatment to their patients without
authorization from Chinese superiors. They alsogdaubstantial, often prohibitive fees that
they refer to as “security deposits” without whtbley will not treat patients® These deposits

144Econ. and Soc. Council, General Comment No. 18CHE 22d Sess., Apr. 25-May12, 2000, U.N. Doc. E{2000/4, (Aug. 11,
2000) at 1 1 & 3 [hereinaft&@eneral Comment No. L4
1%1d. at 1 8 & 34.
ﬁ‘; International Covenant on Economic, Social, antutal Rights,supranote 13, art. 1.1.
Id.
148 General Comment No. 1dupranote 144, at18-19.
191d. at 1 50.
%014, at 7 11.
151 |d
1%21d. at 7 27.
12314, at 37.
154 See generallfracking the Steel Dragon, supnate 2.
%5 Violence, Discrimination, and Neglect Towards Tépe€hildren TIBET JUSTICE CENTER 24 (February 2005) [hereinafteiolence
Towards Tibetan Childrdn
156 |d
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range from 1000 to 2000 yuan, depending on theite#sdocation’®>’ Moreover, these security

deposits are often waived for those patients whikvar the Chinese government, instituting
discriminatory practices to the already prominesslth care violations?

74. None of the key indicia of the right to health ttids Committee noted were lacking in 2005 for
Tibetans have been ameliorated. Tibetans die praj®rtionate rates from common treatable
illnesses and diseases due to lack of adequateatedire">® Malnutrition is widespread, and
even the Bubonic Plague still affects areas of fFiffeChina subjects Tibetans, including
children, to torture in detention, unlawfully chasgfees for medical treatment, and fails to
provide adequate medical care to th&mFurther, funds allocated to public health in Ghin
have diminished, and the health care system tleaiqursly delivered basic health care to the
majority of rural residents has been considerabtipiced, disproportionately affecting
Tibetans:®

75. Forced sterilisation and abortion of Tibetan wonenpracticed by state doctors in Tibet,
contravenes the right to health as it pertaintéoright to control over one’s own body, and the
freedom from interference.

76. Previously, the Committee on Economic, Social antfuCal Rights has stated that forced
sterilization of girls and women is a breach ofiéle 10 of the International Covenant on
Economic, Social and Cultural RigHf§.In turn, the Committee Against Torture has
recommended that States take urgent measuresastigate promptly, impartially, thoroughly,
and effectively all allegations of involuntary skieation of women, prosecute and punish the
perpetrators, and provide the victims with fair @autbquate compensatittf. The Committee on
the Elimination of Discrimination against Women lcasisidered forced sterilization a violation
of a woman'’s right to informed consent, infringiog her right to human dignity and physical
and mental integrity®> Widespread or systematic forced sterilizationdlas been recognized as
a crime against humanity in the explanatory menduenof the Rome Statuté®

77. Article 25 of China’s State Constitution stateshélState promotes family planning so that
population growth may fit the plan for economic audial development'®’ Article 4 of the
Population and Family Planning Law (2002) staté@fie‘People’s Governments and staff at all

iSViolence Towards Tibetan Childresupranote 155, at 25.

159 :g

160 |d

%114, at 23-27.

162 CESCR China Report 2008ypranote 72, at { 32.

163 Econ. and Soc. Council, General Comment No. 5,FES$1th Sess., 1994, U.N. Doc. Persons with Diksilsi] (Sep. 12, 1994) at
1 31.

164 Committee against Torture, Concluding Observatmm$lovakia, 43d Sess., Nov. 2-20, 2009, U.N. @AT/C/SVK/CO/2,
(Dec. 17, 2009) at 1 14; Committee against TortGamncluding Observations on Czech Republic, 4888 SéMay 7-June 1, 2012,
U.N. Doc. CAT/C/CR/32/2., (July 13, 2012) at ¥ 6(n)

165 Committee on the Elimination of Discrimination Agst Women, General Recommendation No. 24, 20tk.S£899, U.N. Doc.
A/54/38/Rev.1at 1 22.

156 Seege.g., THE ROME STATUTE OF THEINT’ L CRIMINAL COURT, art. 7(g)available at
http://www.untreaty.un.org/cod/icc/statute/englishie_statute(e).pdf.

187X IANFA art. 25, §1 (1982) (China).
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78.

79.

80.

levels implementing the family planning programlkhaet strictly within the law, enforcing it in
a civil manner, and must not infringe on citizefegjitimate rights and interest®

Despite this legislation, abuses continue. This bw@pecause the same law requires that local
family planning bureaus conduct regular pregnaesyston married women and administer
unspecified ‘follow-up’ service®® Local authorities receive pressure and incentines the

State to achieve certain quotas of sterilizatiomba&bortions. Radio Free Asia noted that, “Under
China’s draconian family planning rules, local oifils must keep new births in their region
down below a specified target or face fines andar pareer record-*

Whilst China’s famous ‘one-child policy’ is not cpnehensive across China, forms of state-
monitored family planning cover 95% of the countngluding Tibet:’* The ‘One-Child’ policy

is reportedly in place in some areas of easteretTihilst in the Tibet Autonomous Region
(Western and Central Tibet) there is reportediya to three-child policy/? The US
Congressional Executive Committee on China notati1 provinces’® including those which
make up part of Tibet — “require unspecified ‘remaétheasures’ to deal with out-of-plan
pregnancies”, i.e. those which exceed the govertwsamctioned birth policies? In its analysis
of official reports from local governments in ogethird of China’s provincial-level

jurisdictions, the US Congressional Executive Cotterion China found that the term ‘remedial
measures’Hujiu cuoshj is used synonymously with compulsory abortiof?.”

It is very difficult to get exact data on the extehthese practices in Tibet for reasons explained
elsewhere in this Report. Dr Blake Kerr conductskarch on the issue of enforced sterilisations

and abortions during the 1990s. He found that “@siNational Family Planning Policy
operated on a pressure continuum. Tibetan womea wbrmed that it is technically legal to

have a second child, but it is “best” to have ambg, like the Chinese. Chinese law required that

both Chinese and Tibetan women must be marriedhawne permission to give birth. Women
with unauthorized pregnancies faced coercive atrorsterilization and economic sanctions.
China’s birth control teams operated in hospitalsiiies and towns throughout Tibet; mobile
teams traveled to remote villages and nomad arBath teams had monetary incentives to

induce abortions during the first trimester by D&Dd during the second and third trimesters by

injections of Levanor into the uterus. The morecgedures the doctors performed, the more
money they received from the Chinese governm&ft.”

168 POPULATION AND FAMILY PLANNING LAW OF THEPEOPLE S REPUBLIC OFCHINA, UNHCR Country of Origin and Legal
Information: China (Sep. 1, 2003vailable athttp://www.unhcr.org/refworld/country,, NATLEGBOIGHN,,42417cb54,0.html.
159 5ee generally Country Report 2008, supage 8.

1% Radio Free Asia’s Tibetan Servig@uangxi Officials Carry Out Mass Forced AbortiofRnIo FREEASIA (Apr. 22, 2007),
http://www.rfa.org/english/china/china_abortiondZ20422.html?searchterm=None.

"1\Women of the World: Laws and Policies AffectingrtReproductive Lives, East and Southeast ASENTER FORREPRODUCTIVE
RIGHTS, July 1, 2011available athttp://reproductiverights.org/en/document/womenka-world-laws-and-policies-affecting-their-
reproductive-lives-east-and-southeast-.

172 See generallfountry Report 200&upranote 8.

173 Eujian, Guizhou, Guangdong, Gansu, Jiangxi, Qihgsiahuan, Shanxi, Shaanxi, and Yunnan —

174 Country Report 2008&upranote 8, at 1(f).

175 CONGRESSIONALEXECUTIVE COMMISSION ONCHINA, ANNUAL REPORT2009, 111th Congress, 1st Sess., (Oct. 10, 20@) 15
available athttp://www.cecc.gov/pages/annualRpt/annualRptO@C&nnRpt2009.pdf.

176 Blake Kerr, M.D.,Genocide in TibefTIBETAN POLITICAL REVIEW (Dec. 26, 2011, 7:41 AM),
https://sites.google.com/site/tibetanpoliticalreviarticles/genocideintibet.
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81.

Despite China’s claim that it has implemented dectifve public healthcare system and
improved healthcare access in rural ardadactodiscrimination against Tibetans continues.
Tibetans not only lack adequate access to headthirause they reside mostly in rural areas,
but they also lack meaningful participation in theescess to and control over decision-making in
healthcare. Moreover, Tibetans, and especiallgtéi children, are overrepresented in
occupations that entail significant health hazasdsh as mining’’ Despite the fact that the
Tibetan population is relatively small, it is stdirgeted for family planning — a strategy that is
open to abuse by individuals and the institutiome Teality of China’s treatment of Tibetans
illustrates China’s view that Tibetans are infeaod undeserving of basic rights and protections.

THE RIGHT TO EDUCATION (ARTICLE 13)

Article 13.1:States Parties to the present Covenant recogneeght of everyone to education. They
agree that education shall be directed to thedeNelopment of the human personality and the sanse
dignity, and should strengthen the respect for humghts and fundamental freedoms.

Article 13.2:States Parties to the present Covenant recognaehth a view to achieving the full
realization of this right:

(a) Primary education shall be compulsory and aafalé free to all;

(b) Secondary education in its different forms|udag technical and vocational secondary
education, shall be made generally available anceasible to all by every appropriate means,
and in particular by the progressive introductiohfiee education;

(c) Higher education shall be made equally accdsgiball, on the basis of capacity, by every
appropriate means, and in particular by the progigs introduction of free education;

(d) Fundamental education shall be encouraged tansified as far as possible for those
persons who have not received or completed theenteriod of their primary education;

(e) The development of a system of schools at\ald shall be actively pursued, an adequate
fellowship system shall be established, and themahconditions of teaching staff shall be
continuously improved.

A. China’s Claims of Compliance with Article 13.1

82.

China states that it promotes the development ltdirall education among minority nationalities,
and the national government has, in some casasteasminorities in developing or improving
their own writing system&® It asserts that it prioritizes education andréauction of illiteracy,
and is implementing universal primary educatiGhin addition, it claims that free compulsory
education has been fully realized in both urbanramal areas as of 2068 China claims to
implement “regional national ethnic autonomy wihgreegions whose population primarily
comprises minority nationalities exercise autonomyincluding the right to enact their own
legislation and manage their own affairs in theaaref . . . education, science, culture, and

17 CESCR China Report 2008ypranote 72, at f 23-24 (citing children working irzhedous occupations such as mining, often in

precarious conditions that fall short of labor $aftandards and exploitative child labor in coditdon of CESCR Articles 6 & 7,
and insufficient implementation of existing labegislation resulting in poor working conditions).

17914, at 9.

180|d'

178 Intl Human Rights Instrumentsppranote 26, at 5.
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health.™®* It states that it protects the rights of citizémseceive an education under the
Constitution and the Law on Compulsory Educatiam that these are fulfilled through practices
such as waiving school fees in urban and ruralsai@aafeguard “the right of all school-age
children and youth to receive compulsory educatiomn equal footing**? In terms of higher
education, China has reportedly broadened admisgiolicies for minority-nationality
examination candidates, and gives special congidere minorities who come from especially
small populationd®

B. China’s Actual Compliance with Article 13.1

“To all my spiritual brothers and sisters, and tfathful ones... You must unite and work
together to build a strong and prosperous Tibetatiam in the future.... Give love and
education to the children, who should study harthaster all the traditional fields of

studies.

83.

84.

184

Article 13.1 gives every individual the right to aducation that is directed toward development
of personality and dignity, and strengthens resfeediuman rights and fundamental
freedoms:®® The right to education is key to the realizatidther rights, especially the right to
self-determination and the right to an adequatedstal of living, because it is the primary
vehicle for economically and socially marginalizegpulations to remove themselves from
poverty and participate fully in their communiti&§. Under UN principles, education should be
directed toward “enabl[ing] all persons to partatip effectively in a free society” and promote
understanding among all ethnic groups, as wellssisms and racial and religious groufs.

Article 13.2 lays out the objective factors thatsnibe met in order for a state to achieve full
realization of the right to education. In ordectomply with this article, China must make
education available, accessible, acceptable, amptable*®® This means providing relevant
resources, a non-discriminatory environment inraveaient geographical location that is
affordable to all, culturally appropriate teachimgthods, and flexible responses to the needs of
changing societies and students in diverse sosihtaltural settings®® The phrase “generally

1811d. at 11.
18219, at 29.
1831d at 30.

184 Self-lImmolation Amongst TibetarBOTTISHPARLIAMENT 'SCROSSPARTY GROUP ONTIBET, Briefing Paper No. 4 (1998-2012)
(quoting Lama Sobha Rinpoche, who self-immolatedamuary 8, 2012, in Darlag (Ch: Dari) County, @Gol@h: Guoluo) Tibetan
Autonomous Prefecture, Qinghai Province, in theefidn region of Amdo).

185 |nternational Covenant on Economic, Social, aniutai Rights,supranote 13, art. 13.

186 Econ. and Soc. Council, General Comment No. 15T 21st Sess., Nov.15-Dec.3, 1999, U.N. Doc. RITID9/10, Dec. 8,
1999) at 1 1 [hereinaft&eneral Comment No. LEcon. and Soc. Council, General Comment NoCHSCR 20th Sess., Apr. 26-
May 14, 1999, U.N. Doc. E/C.12/1999/4, (May 10, 9pat | 6 (defining “compulsory” — the state is eatitled to treat as optional
the decision as to whether the child should hagesto primary education. It should be emphastmdgever, that the education
offered must be adequate in quality, relevant ¢odtild and mugpromote the realization of the child's other righfsmphasis
added) [hereinaftéBeneral Comment No. L1

187 General Comment No. 18upranote 186, at ¥ 4.

1881d. at 1 6.

1891d. (citing four levels of obligation: 1) availabilitgll institutions and programmes are likely touieg buildings or other
protection from the elements, sanitation facilifiesboth sexes, safe drinking water, trained teesheceiving domestically
competitive salaries, teaching materials, and savbile some will also require facilities such abaary, computer facilities and
information technology; 2) accessibility: non-distinatory, within safe physical reach (convenieabgraphic location or via
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available” in regards to secondary education méasatssecondary education is not dependent on
a student's apparent capacity or ability and, s#lgpthat secondary education will be
distributed throughout the State in such a wayithatavailable on the same basis to'3ll.

85. This right entails educational freedom, meaning €taina must respect the liberty of parents
and guardians to ensure the religion and moraladrcof their children in conformity with
their own convictions®* This permits public school instruction in subjestsh as the general
history of religions and ethics if it is given in anbiased and objective way, respectful of the
freedoms of opinion, conscience and expressiomaCikirequired to ensure that education
conforms to these aims and objectives, interprietéight of the World Declaration on
Education for All, the Convention on the Rightdloé Child, the Vienna Declaration and
Programme of Action, and the Plan of Action for thated Nations Decade for Human Rights
Education-*

86. China has failed to ensure the realization of itetito education for the Tibetan people.
Through the process of population transfer, thaeleen a large influx of Han migrants into
Tibet!®® This has resulted in rising education inequities to exclusion of minority languages
and the forced assimilation of the Tibetan pedpleForty-five percent of the TAR population
was illiterate in 2005. In 2004 only thirty-onerpent of TAR children had access to nine-year
compulsory education. Participation in econonfieilncreasingly requires proficiency in written
and spoken Chinese, but eighty percent of Tibesamdliterate in Chines&”?

87. In places where education is available, it is ofegrorted that China engages in bribery and
consideration of political affiliation when decidinvho may receive it, in direct violation of the
requirement that education be provided free of @i Prestigious universities do not provide
any instruction in Tibetan or other ethnic minofapguages?’ Of late, China has threatened to
implement policies to sideline the Tibetan langudge&eptember 2010, Qiang Wei, the party
secretary of Qinghai Province, was quoted as sagiagspeech at a Sept. 13 education
conference that mandating Chinese language inginmias crucial, sparking protests from

modern technology distance learning), and econdlyiaecessible, meaning affordable to all; 3) a¢abjlity: teaching methods
have to be culturally appropriate and of good dyadind 4) adaptability: flexible enough to respaadhe needs of changing
societies and communities and respond to the nefestadents within their diverse social and culkgeitings).

1994, at 7 11.

1id. at 1 28.

19219, at 1 5.See alsaA Generation in Peril: The Lives of Tibetan Childriénder Chinese Rul@IBET JUSTICECENTER (March 2001)
(documenting widespread discrimination against fEibehildren in education and among other socitucall sectors of society). To
the best of our knowledge, China has made no sutbstachanges since that time.

193 5ee generallMINORITY RIGHTS GROUPINT' L, supranote 56.

1941d.; Issues Facing Tibet TodayIBET.NET (stating that the government is making the languagundant in all sectors and that
Tibet's education system, controlled entirely byirgse Communist ideology, is geared to suit thelseé Chinese immigrants)
[hereinafterssues Facing Tibet Todpy

195 Tracking the Steel Dragon, supnate 2 (stating that primary education is the nimgortant).

198 35ee, e.g., Violence Towards Tibetan Childeempranote 155issues Facing Tibet Todasupranote 194 (finding that Tibetan
students suffer from prohibitive discriminatory $eend inadequate facilities in rural areas); Iradomal Covenant on Economic,
Social, and Cultural Rightsupranote 13, art. 13.2; General Comment No.slipranote 186, at 7 (stating that indirect costs, such
ascompulsory levies on parents (sometimes portragdaeang voluntary, when in fact they are not),har ovbligation to wear a
relatively expensive school uniform, can also ifatib the same category).

197 See generallfCountry Report 200&upranote 8.
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88.

89.

thousands of Tibetan students, precipitating massts'*® This prompted four UN human

rights experts to launch a joint urgent appealtm@&. China’s response was to deny that there
had been any detentions related to the protesttoastdte that they had listened to the students’
grievances — both of which were untrd.

Rather than addressing the concern over Tibetaguéage rights, China allowed the situation to
repeat. In November 2012 in Tsolho (Ch: Hainan Aataous Prefecture, Qinghai Province),
over 1000 students reacted to a government-issoekldd that criticized the Tibetan language.
The students protested for equal rights for ethmiiworities, including their right to study and use
the Tibetan language. The resulting police crackdteft five students in a critical condition,
and a further 15 who had to be hospitalf2&d

China’s claims that its Constitution already coraplwith Articles 13.1 and 13.2, that strides
have been made to expand education, and that theeah problem lies with some lack of
education in rural areas. The reality is that theefan people have been marginalized and
effectively denied the right to education becausgystemic discrimination.

THE RIGHT TO CULTURAL LIFE (ARTICLE 15)

Article 15.1.The States Parties to the present Covenant recegneright of everyone:
(a)To take partin cultural life . . .

A. China’s Claims of Compliance with Article 15.1

90.

China maintains that all nationalities are equatl Bnplements a system of regional ethnic
autonomy. Regions with primarily minority populat®can establish autonomous official
organs, exercise autonomous rights, enact theirlegislation, and manage affairs in the areas
of culture, among othef8! China asserts that national minorities enjoy brotural

autonomy, that China ensures the freedom to usel@velop languages, customs, faith and
religion?% China claims it has increasingly preferred pelciowards minority nationalities,
such as support of educational development for ntias, special assistance funds for education
of minorities, broader secondary school admisspmtigies for minorities, and an affirmative
bias toward education funding for rural aré&sLastly, China reportedly promotes social and
cultural endeavours in rural areas, including reaaial insurance, rural medical care reform
such as medical cooperatives, and a rural compuéshircation program that is free of chaffe.

198 Edward Wong[ibetans in China Protest Proposed Curbs on Thairduage NEW Y ORK TIMES (Oct. 22, 2010),
https://www.nytimes.com/2010/10/23/world/asia/23ehhtml.
199 5ee generally).N. General Assembly Report of the Human Righisr@il, HRC 17th Sess., U.N. Doc. A/HRC/17/2, (N2

200 Edward WongTibetan Protesters Injured in Crackdown; Self-Imatioins ContinuedNEW Y oRK TIMES (Nov 27" 2012),
https://www.nytimes.com/2012/11/28/world/asia/tdrefprotesters-injured-in-crackdown-self-immolati@asntinue. html.
210t Human Rights Instrumentsppranote 26, at 11.

29214, at 30.
2934, at 43.
2%41d. at 46.
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B. China’s Actual Compliance with Article 15.1

“We do not have the ability to help Tibetan’s [sie]igion and culture. We do not have the
economic means to help other Tibetans. For the eaker Tibetan race, in particular for
the return of His Holiness Dalai Lama to Tibet, ei@ose self-immolatiorZ®

“Tibet needs freedom and independence. Releaseharjtama] and let Dalai [Lama]
return home. | self-immolate to protest against@enese government! | follow the Buddha
and Goodness. My wish is that six million Tibetarlslearn their mother tongue, wear
Tibetan clothes and be united®

91. Article 15.1 gives every individual the right tdkeapart in cultural lifé°” The right to take part
in cultural life means that the state must bothabdrom interfering with cultural practices and
take affirmative action to ensure all preconditidorsfull “participation, facilitation, and
promotion” of cultural life are mé® This right is “intrinsically linked” to the righto education,
as this is the medium through which people can passlues, religion, customs, language, and
other cultural practice$? The right to engage freely in cultural life degsron other rights,
such as the right to self-determination and thetrig an adequate standard of liviri§.

92. “Cultural life” is defined as “a broad, inclusivercept encompassing all manifestations of
human existence” and is “an explicit referenceutibuce as a living process, historical, dynamic
and evolving, with a past, a present and a futife “Take part” is defined as the individual's
right to act freely, to choose his or her own idgnto choose whether or not to identify with a
community, to take part in political life, to engaim cultural practices, and to express himself or
herself in whatever language he or she chotges.

93. The concept of culture “takes account of the indlinality and otherness of culture as the creation
and product of society’*® With the goal of implementing Article 15, howey#tere are some
objective criteria for what Article 15 protectd.ehcompasses language, literature, music,
religion, belief systems, ceremonies, methods oflpction, natural environments, food, and
customs and traditions through which individuale@mmunities express their humanity, give
meaning to their existence, and build their woiikelw**

205 | ast Wordssupranote 1(describing Tenzin Kedhup, age 24, herdsman amdébmonk, and Nogawang Norphel, 22, who self-
immolated together on June 10, 2012 in Chindu Gouinghai Province). Video available at
http://www.youtube.com/watch?v=40D8QBVFJKS.

20814, (describing Nyankar Tashi, age 24, who self-imrealaon 24 November 2012, in Tongren County, Qingtavince).

27 |nternational Covenant on Economic, Social, antu€al Rights,supranote 13, art. 15.

208 Econ. and Soc. Council, General Comment No. 25CH 43d Sess., Nov. 2-20, 2009, U.N. Doc. E/C.122GJDec. 21, 2009)
at 1 6 [hereinafteGeneral Comment No. 1

29914, at 1 2.

210 Id.

211, at 1 11. This comment also emphasizes that marititeris of culture have been put forth, but thisreo single right
definition. All definitions refer to the “multifated content implicit in the concept of culture.”

2|4, at 7 15(a).

213 |d

Z41d. at 7 13.
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94. In order to ensure the full realization of thishtigChina is required to ensure that the laws
adopted by the State are implemented in such aaw&y be acceptable to the individuals and
communities concerneéd® China must ensure that policies are flexible ehaogadapt to

cultural diversity, that cultural goods and sersiege available, and that individuals have access

to effective and concrete opportunities to enjajirtbulture fully. Only with these in place can
the right be realized by every individual in a vihgt is respectful of his or her specific cultural
context?*®

95. China has failed to provide the Tibetan people withfull realization of the right to take part in
their unique cultural lifé*’ For example, Tibetans’ traditional ways of preictij pastoralism
and agriculture are not only about choosing the@lihood, but also involve a suite of cultural
practices rooted in Buddhist ethics and respedti@tand, and which manifest in family and

community practices. Removal of pastoralists froeirtancestral grasslands home denies access

to these livelihood practices, and as such is atwm of the right to work (Article 6) of the righ
to secure an adequate standard of living (Artidlg @f the right to dispose of their natural
wealth and resources, and is a deprivation of #stgpalists’ “own means of subsistence”
(Article 1.2). China has stated that its policy lgedhe removal of all 2.25 million nomadic
pastoralists from the grasslands. As such theséstigndividually and in aggregate as the right
to a cultural life, are being violated systemicatligronically and acutef§/®

96. In 2006 China completed the railway that runs sdtin Xining across the Tibetan plateau to

Lhasa. Facilitated by the railway, China has enaged the transfer of Chinese settlers into Tibet

in a bid to assimilate the Tibetan people into @h@culturé’® Not only does this forced
assimilation result in deprivation of native Tibesaright to language and tradition, but the
ongoing migration of Chinese to Tibet will exacdsbalready stressed ecosystems, ecosystem
services, and cultural sité€. The Spanish National Court in 2011 noted that plaipulation
transfer into Tibet may be a grave breach of therfRaGeneva Conventidii*

97. Assertions of Tibetan cultural identity and sociatique from writers, singers, artists and
intellectuals are often perceived by China to bler@at to the state. Since the last CESCR

session in May 2005, many Tibetan cultural icongetthus been targeted by the Chinese on the

basis of their worké? Dolma Kyab, a Tibetan writer, was arrested in Segiter 2005 and

2%|d, at 1 16(c) (emphasizing that consultations shoaltiddd with the individuals and communities coneerin order to ensure
that the measures to protect cultural diversityeeeeptable to them).
%14, at 1 16.
27 See, e.gNo ONE HAS THELIBERTY TOREFUSE supranote 61:THE CASECONCERNINGTIBET, supranote 39; MNORITY RIGHTS
GROUPINTERNATIONAL, supranote 51;Tracking the Steel Dragosupranote 2.
218 5ee generally Environment and Development ISSUBST.NET, http:/tibet.net/important-issues/tibets-environtaand-
development-issues/ (last visited March 25, 20fiB8¥lihg that the 1949 invasion of Tibet resultedirch violations as agricultural
mismanagement and exploitation of Tibet's resoutibesugh unregulated mining, along with the goveentts failure to respond to
Tibetan petitions against this action).
z;z See generally Tracking the Steel Dragsmpranote 2.

Id.
2! gpanish Court Acknowledges Tibet as an Occupieé Stader International LawTIBET JUSTICECENTER, 2012
http://www.tibetjustice.org/features/audencia-naaieruling/ (last visited March 29, 2013).
22 A List of Tibetan Writers, Artists and Intellectsddetained, ‘Disappeared’, or Harassed for Their M/0NTERNATIONAL
CAMPAIGN FORTIBET, availableat http://www.savetibet.org/files/documents/Listbd@tian_Writers_Artists_Intellectuals.pgifoting

31



sentenced for 10 years for “endangering state ggtwidely believed to be as a result of his
manuscript “The Restless Himalay&é>On March 11 2013, a monk, Tritsun, was arrested for
writing on the self-immolations in Tib&t* Whilst some of this writing is on the Tibetan
political situation or human rights, it is of partlar concern that China also targets those artists
and writers whose work focuses on Tibetan cultsmeh as the three Tibetan writers sentenced
to between three and four years in December 20riting on Tibetan culture and identit§”

98. The CESCR List of Issues submitted to China in 2@@giested further information regarding
state efforts to preserve the indigenous cultur€ileétans living in areas “affected by the ‘China
Western Poverty Alleviation Project” and the rigbtpractice the religion of one’s choice “by
people belonging to minority groups” such as TibéBaddhists. China’s response denied any
failure to protect these rights but CESCR Conclgdbservations noted that insufficient
information had been provided regarding the enjaynoé economic, social and cultural rights
by populations in the ethnic minority areas, esgcthe free exercise of religion as a right to
take part in cultural life, and the use and teaglwhminority languages, history and culture in
the Tibet Autonomous Region.

99. The right to freedom of religion or belief, “as oefd by international standards, is a wide-
ranging right covering a large number of distinet iterrelated issue$® It is not only central
to the right to freely choose one’s cultural lifedgpractices (Article 15); it also links closely to
other foundational CESCR rights, including the tigghself-determination (Article 1.1) and the
right to non-discrimination (Article 2). Additionigl during the more than twenty-five years
since the establishment of the position of the &pkcial Rapporteur on Freedom of Religion or
Belief, the Special Rapporteur has articulatecatge number of distinct yet interrelated issues”
to the right to religion or belief, linking each thlese not only with articles in the Covenant, but
also with subsequent UN resolutions, declaratieaties, and covenants, as well as with
general comments from the Human Rights Committeeog these “distinct yet interrelated”
rights are the right to manifest one’s religiorbetief, freedom to worship, freedom from
coercion to practice, security of places of worsHie right to use of religious symbols, the right
to recognize and appoint clergy, and the uniquenaaifold religious rights of women, children
(in Tibet, children historically had the right tater monastic religious education), and

minorities??’

100. Policy failures related to Article 15 and the righta cultural life are systemic, chronic, and
acute, and felt nowhere more strongly than in gertof Tibetan cultural life and social

in 2010 nineteen Tibetan artists, writers, andletéuals in detention, and a further twenty-fosrhaving been harassed or in short-
term detention).

223 Dolma Kyab,ENGLISHPEN http://www.englishpen.org/dolma-kyab-3/ (last \ésitMarch 30, 2013).

#4Tibetan Writer Arrested for Book on Self-ImmolatipviolCE OF AMERICA,
http://www.voatibetanenglish.com/content/article?®890.html (last visited March 25, 2013).

225Tibet Writers ThreatenedRADIOFREEASIA.ORG accessed 03/25/13 http://wwwafg/english/news/tibet/writers-
12312010111557.html.

226 Econ. and Soc. Council, Civil and Political RigHtecluding the Question of Religious IntoleranE@mmission on Human Rights
62d Sess., 2005, U.N. Doc. E/CN.4/2006/5, (Jag086) 9.

?"Sedd. at 24-42.
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organization, the nunnery and monastéfyWhile these policy failures stretch back morentha
Sixty years, they have become increasingly acuiegprotests took place across Tibet starting in
March 2008. Since then China has intensified paiog military presence and control within
monasteries, has increased surveillance both ogrthend and across communications media,
and has used Party cadres to oversee day-to-dgypusl practices in Tibetan society. Patriotic
education campaigns also intensified dramaticdtsr &arch 2008. ‘Legal education’ at
monasteries and nunneries is a major theme ofqallgducation campaigns and reflects the
Government's desire to influence monks and nunsonerigage in ‘illegal’ protests and
gatherings?° One analysis describes this intensification agliarian — an approach in which
the state recognizes no limits to its authorityp@®es a climate of fear, and strives to regulate
every aspect of public and private life,” and irdgs “actively establishing a Party presence.”
Meanwhile, Chinese leaders continue to frame tiesiponse to Tibetan dissent as “a war against
secessionist sabotagé&”and “fighting against the Dalai Lama grou3™

101. In particular, the increasing presence of Partyesmdnd security forces in monasteries and
nunneries underscores on-going policies designédigoredit and imprison religious leaders,
control the selection of clergy, ban certain religi gatherings, and control the distribution of
religious literature. ?* These policy practices violate the right of Tilmetéao manifest their
religion, to freely practice their religion as these fit, their right to freedom from coercion of
practice, and their right to appoint clergy andh® security of places of worship. In addition,
Dr. John Powers, Centre for Asian Societies antbHes at the Australian National University,
has noted that certain rituals and ceremonies offgunire decades of previous study, as well as
authorization by a qualified master. For the Gedukpct “in particular, the period of study
required to earn the degree of Geshe (somethiegliRoctor of Divinity) would be anywhere
from 20-30 years.... Because the Chinese governmeeetaly restricts the time allowed for
study... Tibetan monks today are simply unable tooteeenough time to fulfill the requirements
of either the Geshe degree or the further studyired for performance of tantric ritual&®®

102. China continues to arrest, detain, torture and isoprTibetans seeking to practice the “distinct
yet interrelated” rights under the freedom of rglirgor belief.

i. Paljor Norbu, an 84 year-old Tibetan and masterteriof Buddhist texts was
arrested in late 2008. He had lived through theuCall Revolution, repeated
declarations of martial law, and the waves of Céengettlers to Tibet and Lhasa,
where he lived. Yet through more than a half-cgntirChinese occupation,
Paljor Norbu upheld Tibetan culture and traditidioams of religious printing.

228 seeCountry Report 200&upranote 8; U.S. Commission on International Religiusedom, Annual Report 2012 (March 2012)
136-141 availableat http://www.uscirf.gov/images/Annual%20Report%2020USCIRF%202012(2).pdhereinafter2012 Int’l
Religious Freedom Repgrt

2299009 Report on International Religious FreeddsmS.DEPT. OF STATE (Oct. 26, 2009).

20 geeYang Jingjie Tibet Officials ‘Prepare for War'PEOPLE SDAILY ONLINE,
http://english.peopledaily.com.cn/90882/7725297lhtm

#Blgeeliu Sha,Leaders Focus on StabilitLoBAL TIMES, http://www.globaltimes.cn/content/739820.shtBtiorm in the
Grasslandssupranote 13 at 25-29.

#322012 Int'l Religious Freedom Reposypranote 228, at 6-7.

%3 Country of Origin Information Report: Chin&/K BORDERAGENCY (Nov. 15, 2010) 108-114.
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He was arrested on “suspicion of inciting sepamati@nd is serving a seven-year
sentencé>*

ii. Tenzin Delek Rinpoche, a monk well-known and resgeéor his community
service, has been in detention for more than tamsydaving been sentenced to
death, later commuted to life, for “inciting spitn.”*3°

iii. The nomad Runggye Adak was arrested in 2007 ftingdbr the return of His
Holiness the Dalai Lama to Tibet. While presentingeremoniakhatagscarf to
the chief lama of nearby Lithang monastery, he:s#igve cannot invite the
Dalai Lama home, we will not have freedom of reigand happiness in Tibet.”
He also called for the release of the Panchen Lamarenzin Delek Rinpoct&®

103. Perhaps the most famous example of the denialedfdistinct yet interrelated” rights under the
freedom of religion or belief is the on-going howaseest oiGendun Choekyi Nyima, who, in
1995, at age six, was recognized as tH&réincarnation of the Panchen Lama, Tibetan
Buddhism’s second highest lama. Born in Tibet, He vaken into custody by the Chinese
government along with his family. At the time ofsHietention, He was considered to be the
world’s youngest political prisoner. His continuidgtention constitutes violations thie right to
recognize and appoint clergy, and the unique andfold religious rights of women and
children; in His case, the right to enter monaslgious education as a childhe whereabouts
of His Holiness and his family are unkno@.

104. In sum, any assessment of violations of thesegighitst begin and end not only with an
understanding of the demographic diversity of tha gelf-immolations in Tibet:® but also an
understanding of why they have chosen this8cEhey range across age — three were over 60,
three were 16 or younger and more than half wedenuB0. Twelve were women, and at least
six were mothers. Some 41, or more than one-thiede known to be nuns, monks, or former
monks. Yet, what underlies all of this demographuersity is that the overwhelming majority
who have left a final message before self-immotatall for the return of the Dalai Lama, for
the release of the Panchen Lama, and to pracgderghigion?*° Many also have called for the
right to speak Tibetan; the right to wear tradiibdothes; for the right to practice traditional
livelihoods to earn both a living and for enougldeomic means to help other Tibetans.” That

24 5eeTibetan HeroesFREETIBETAN HEROES(Aug. 25, 2011)available athttp:/freetibetanheroes.org/hero-profiles/ (giyin
ggtailed biographies and chronologies of arresisdatentions).

i

27 seePanchen LamaFREE THEPANCHEN LAMA, http://www.freepanchenlama.org/panchen-lamat {isited March 25, 2013).
238 As of 31 March 2013, a total of 120 self-immolatichave taken place since 2009, including six tnefBins in exile: four in India,
and two in Nepal. All but one of the 120 self-imm@itddns have occurred since March 2011, and ahefthave taken place since
China’s previous review under the CESCR.

29 g5ee als@elf-Immolations in TibetNTERNATIONAL CAMPAIGN FORTIBET (March 29, 2013), http://www.savetibet.org/res@drc
center/maps-data-fact-sheets/self-immolation-faees Map Documenting Self-Immolatians
http://www.rangzen.net/downloads/Map_TsampaRewwtut?0130325 EN_XXL.jpg (providing more informatiahout the self-
immolators, including names and demographic infagilmmaand a map showing the geographic scope af¢lfemmolations).

249 5eeStorm in the Grasslandsupranote 13, at 72-85 & 87-175 (containing images amdreary statements about the self-
immolators and longer biographies and final statgme
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is, they have called for the rights enshrined sn@ESCR in general and in Article 15 in
particular’*!

“Self-immolation is a reclamation of sovereigntyeowne’s own self within a state of siege. Biolagic
life is taken in an assertion of political life.i# this possibility that is terrifying to the stain its quest
to stabilize territorial sovereignty®*?

Xl.  CONCLUSION

105. In sum, Article 1 of the Covenant is quintesserdiadl foundational: that is, self-determination
underlies, enables, and enhances all socioculimchsocioeconomic norms, institutions,
relations, and practices. It establishes the camditsuch that an individual and a people may
exercise their day-to-day rights and freedoms aaklenchoices in ways that helps them seek
“the kind of life one has reason to valtf>The right to self-determination thus assures, in
practice, that all subsequent rights enshrined utideCovenant will in fact be-- to paraphrase
the Vienna Declaration of 1993-- universal, indivig, interdependent, and interrelated.

106. Furthermore, the right to “take part in cultur&?®i(Article 15) includes “a broad, inclusive
concept encompassing all manifestations of humastesmce,” which is “an explicit reference to
culture as a living process, historical, dynamid amolving, with a past, a present and a
future.”**From this perspective, an indispensable requirencergspect and enhance the
Tibetan people’s rights to self-determination amgarticipate in their cultural life is to enable
meaningful and genuine Tibetan participation inlskrhtions and decisions about how their
diverse social, economic, and cultural rights arbd respected, protected, and fulfilled. This
right of participation includes the principle oé#, prior, and informed consent regarding any
State action that might abridge, suspend, or delogtans’ rights under the Covenant.

107. Denial of participation and decision-making in readtaffecting any of the rights enshrined in
the Covenant violates Article 2, the right to nasedmination.

108. At this stage in time, with over 113 Tibetans ie ffast two years having self-immolated,
thousands having protested, and all having straggl¢he economic, social, and cultural aspects
of their lives under Chinese policies and practieesoncerted focus on Tibet as an area of
concern is vital to China’s upcoming review by Gemmittee.

Xll.  RECOMMENDATIONS
109. Tibet Justice Center makes the following recommgodsa to the Committee on Economic,

Social, and Cultural Rights (“Committee”) in itssrew of the People’s Republic of China under
the Covenant on Economic, Social, and Cultural BigtCovenant”). We make these

241 seggenerallyLast Wordssupranote 1.

242 Emily T. Yeh,On “Terrorism” and the Politics of Naming).SOCIETY OFCULTURAL ANTHROPOLOGY (Apr. 2012),
http://www.culanth.org/files/HotSpot-Yeh.pdf.

243 Amartya SenDevelopment as Freedo®26 (1999).

%44 SeeGeneral Comment No. 24upranote 208, at § 10. This comment emphasizes thay ahefinitions of culture have been put
forth, all of which refer to the “multifaceted cemt implicit in the concept of culture.”
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110.

111.

112.

113.

recommendations to promote the manner in which &&ipolicies and practices can respect,
protect, and fulfill the “distinct yet interrelatedghts, as enshrined in the Covenant, of Tibetans
across all Tibetan regions of ChiR&.

Recommendations | through IV engage foundatiomgitsi that underlie all other rights
enshrined in the Covenant, while Recommendatiotig®ugh X reference specific Articles in
the Covenant.

RECOMMENDATION 1 — ARTICLE 1.1: THE RIGHT TO SELFHBTERMINATION. Tibet
Justice Center considers Article 1, the right i6-determination, to be foundational, as it
underlies, enables and enhances all socio-culimélsocio-economic norms, institutions,
relations and practices, and thereby establishedittons such that an individual and a people
may act on day-to-day freedoms, choices, and wetsone seeks to lead “the kind of life one
has reason to valué® This right also provides the basis by which aflestrights enshrined in
the Covenant are made available, accessible, aaptadale. This universal right also enables the
possibility for other rights to be indivisible, @rtlependent, and interrelated. We therefore
recommend that China makes concrete provisiondaw #ghe Tibetan people the right to self-
determination — in both an overarching sense, amthy to day fulfilment through economic,
social and cultural rights.

RECOMMENDATION 2 — ARTICLE 15: THE RIGHT TO CULTURRLIFE. All Tibetans
have the right to exercise Article 15: to take pautultural life, which the Committee has
defined as “a broad, inclusive concept encompasainganifestations of human existence” and
which is “an explicit reference to culture as arlgyprocess, historical, dynamic and evolving,
with a past, a present and a futuf&.¥We consider this right a second foundational rtpat
underlies, enables and enhances all subsequett agd the practices thereof. We therefore
recommend that China immediately take steps tcectsprotect, and fulfill Tibetans’ right to
self-determine essential aspects of their cultifial

RECOMMENDATION 3 — THE PRINCIPLES OF PARTICIPATIOAND FREE, PRIOR,
AND INFORMED CONSENT. While not an Article explidrt the Covenant, a key dimension
to respecting, protecting, and fulfilling Tibetaradility to practice self-determination and to
participate in cultural life involves enhancing assuring participation in deliberations and
decision-making about how their rights are to speeted, protected, and fulfilled in all
dimensions of their diverse yet interrelated ecoicpsocial and cultural rights. Towards this
end, we recommend that China adapt all currentiesliand practices so that Tibetans, as
relevant and affected stakeholders, may delibemademnake decisions about that which may
affect their right to self-determination, theirligo take part in cultural life, anohter alia, all
rights enshrined in the Covenant. In addition, tight of participation includes active

245 «Cijvil and Political Rights, Including the Questiof Religious Intolerance,” Report of the Spe&abpporteur on freedom of
religion or belief, Asma Jahangir, January 200®.Accessible atttp://daccess-dds-
ny.un.org/doc/lUNDOC/GEN/G06/101/40/PDF/G06101402@tfenElement

246 Amartya SenDevelopment as Freedorh999, p. 226 anuhter alia.
247 General Comment No. 24upranote 208, at 1 11. This comment also emphasiz¢srtany definitions of culture have been put
forth, but there is no single right definition. | Aefinitions refer to the “multifaceted contentghitit in the concept of culture.”
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engagement of the principle of free, prior, anedinfed consent regarding any State actions that
might abridge, suspend or deny Tibetans’ rights.

114. RECOMMENDATION IV — ARTICLE 2.2: THE RIGHT TO NON-ESCRIMINATION. Any
denial of Tibetan participation and decision-makialg@ted to such issues as access to and
control in education, health care, cultural lifepeomic livelihood, as well as any other rights
enshrined in the Covenant, stands as a violatidkrtagle 2, the right to non-discrimination. We
therefore recommend that the Chinese state takg es@sonable step to respect, protect, and
fulfill the rights accorded to Tibetan citizens @ndhe Covenant.

115. RECOMMENDATION V — ARTICLE 1.2: NATURAL RESOURCES MD MEANS OF
SUBSISTENCE. We support the recommendations oStiexial Rapporteur on the Right to
Food, who recommends that China “suspend the namtaoy resettlement of nomadic herders
from their traditional lands and the non-voluntegjocation or rehousing programmes of other
rural residents, in order to allow for meaningfahsultations to take place with the affected
communities, permitting parties to examine all &lde options, including recent strategies of
sustainable management of marginal pastui®s.”

116. RECOMMENDATION VI - ARTICLE 6: THE RIGHT TO WORK. W recommend that
Chinese officials, at the national, provincial, docal levels: 1) cease the policy of population
transfer of Han migrants into Tibetan areas; 2)lem@nt and monitor equal opportunities hiring
practices to ensure Tibetans are not discriminag@inst when seeking employment, and enact
legislation to ensure that Tibetans receive egagltp their Han counterparts; 3) establish
positive discrimination practices towards TibetamBich include facilitating access to permits
and loans to open businesses;4) for those nomad€hdose to continue to reside at their
ancestral grasslands homes and regions, protedérfical and vocational guidance and training
programmes, policies and techniquéArticle 6.2) that not only enhance their tradital
ecosystem knowledge used in land management andhbnusbandry, but also provide tools
and techniques that make Tibetan nomadic pasttsr&ligial partners in assessing and restoring
grasslands ecosystem services and watershed peerass 5) abolish the policy and practice of
re-education through labor.

117. RECOMMENDATION VII — ARTICLE 11: THE RIGHT TO ADEQWTE STANDARD OF
LIVING. We recommend that Chinese officials, at ttagional, provincial, and local levels: 1)
desist from forcibly removing Tibetans from thearhes — be they nomadic or other — without
consultation, including free, prior and informedhsent and due process; and 2) per the
recommendation under Article 6.2, respect, protaud, fulfill the right of Tibetan nomadic
pastoralists to remain on the grasslands, soltegtihay seek, per the language of the Article, an
“adequate standard of living... including adequatalfabothing and housing, and to the
continuous improvement of living conditions.

118. RECOMMENDATION VIII — ARTICLE 12: THE RIGHT TO HEADH. We recommend that
Chinese officials, at the national, provincial, dochl levels: 1) establish health clinics across

248 Report of the Special Rapporteur on the Rightdod; Olivier De Schutter: Mission to China, 19tlsSeU.N. Doc.
A/HRC/19/59/Add.1 (Jan. 20, 2012), at 15-16, 1 B5e¥ailable at
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Tibet, in consultation with the local communities;luding in remote areas, with the aim that all
Tibetans are within reasonable reach of cultursdlysitive, nondiscriminatory medical care; 2)
cease the practice of forcible sterilization andribn of Tibetan women; and 3) dismantle
guotas and rewards that encourage local offictatotnmit forced abortions and sterilizations,
which are violations of China’s own rule of law.

119. RECOMMENDATION IX — ARTICLE 13: THE RIGHT TO EDUCATON. We recommend
that Chinese officials, at the national, provincald local levels: 1) make primary education
available, accessible, acceptable, and adaptablé Tibetan childreff® (this means providing
relevant resources, a hon-discriminatory envirortnirea convenient geographical location that
is affordable to all, culturally appropriate teachdeaching methods and materials, including in
Tibetan language, and flexible responses to thdsnekchanging societies and students in
diverse social and cultural settings; 2) make séapneducation “generally available, meaning
that it will be distributed throughout the Statesirch a way that it is available on the same basis
to all; 3) officially protect and respect the Tietlanguage as a language of tuition for Tibetans
throughout their education — from primary throughurther education; and 4) exercise special
sensitivity in respecting, protecting, and fulfigj the cultural traditions of Tibetans who enter
monasteries and nunneries for educational traimirigll the traditional fields of studies.”

120. RECOMMENDATION X — ARTICLE 15: THE RIGHT TO PARTAKHEN CULTURAL LIFE.
Werecommend that Chinese officials, at the natigmalyincial, and local levels: 1) “suspend
the non-voluntary resettlement of nomadic herdensiftheir traditional lands and the non-
voluntary relocation or rehousing programmes oéotlral residents. Giving nomads the choice
to stay or to leave gives them the choice to padte in cultural life of traditions rooted on the
grasslands?® 2) release immediately all political prisonersonttave been arrested on charges
related to writing, singing, painting or any otlaetivities that contribute to what amounts to
Tibet's cultural canon; 3) ensure that Tibet’s gtdt icons can no longer be arrested and charged
for contributing to the cultural life of the Tibetgeople by fully implementing Article 35 of the
Constitution of the PRC, which guarantees freedbexpression to all Chinese citizens; 4)
fulfill Tibetans’ right to freely partake in theligious elements of their culture by ceasing
political re-education programs; and 5) respect@otect Tibetans’ right to manifest their
religion and beliefs, their freedom to worship,itheeedom from coercion as they practice their
religion, the security of monasteries and nunnetlesr right to use religious symbols, and their
right to recognize and appoint clergy.

249 General Comment No. 18ypranote 186, at 6.
ORight to Food, supraote 248at 15-16, { 35-36.
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